
Bulk Water Supply Agreement

This agreement is made at Visakhapatnam on July 12, 2003,
BETWEEN

The Government of the State of Andhra Pradesh, Hyderabad, India (hereinafter called the “GOAP” which expression shall, unless the context otherwise requires, include its permitted successors and assigns) acting through 

AND

VISAKHAPATNAM INDUSTRIAL WATER SUPPLY COMPANY LIMITED, a Company incorporated under The Companies Act, 1956, having its Registered Office at c/o Andhra Pradesh Industrial Infrastructure Corporation Limited, 6th Floor, Parisrama Bhavan, Fateh Maidan Road, Basheerbaug, Hyderabad 500 004 (hereinafter called the “Operator”, which expression shall include its permitted successors and assigns).

AND

VISAKHAPATNAM MUNICIPAL CORPORATION, a local body formed under the Visakhapatnam Municipal Corporation Act, 1979 and having its principal office at Tenneti Bhavan, Asselmetta, Visakhapatnam 530 002, acting through its Commissioner (hereinafter called the “User”, which expression shall include its permitted successors and assigns).

1.
BACKGROUND

The Operator has entered into the Concession Agreement with the Government of the State of Andhra Pradesh pursuant to which the Operator has been granted a concession to build, own and operate certain water conveyance and distribution assets in the State of Andhra Pradesh.

Under the Concession Agreement the Operator has been granted, inter alia, the right to supply Raw Water to the User. The Operator and the User are now entering into this Agreement to record the terms and conditions upon which Raw Water will be supplied by the Operator and received by the User.

2. 
DEFINITIONS 

For the purposes of this Agreement, except where the context otherwise requires:

“Affiliate” shall mean, in respect of any person, any entity which, directly, controls, is controlled by or is under common control with such person, where “control” means the ability to elect a majority of directors to the board of an entity or to exercise the majority of the voting power in the entity or otherwise to direct the management of the entity through shareholding, contract or otherwise.

“Billing Statement” has the meaning given to that term in Clause [10.2].
“User Event of Default” has the meaning given to that term in Clause [12.2].

“Business Day” shall mean any working day as per the Indian Negotiable Instrument Act as applicable in the State of Andhra Pradesh.

“Change in Law” shall mean the occurrence of any of the following after the date of this Agreement. 

(i) the enactment or introduction of any new Indian Law or Directive;

(ii) the enactment, modification or change in accounting policies or principles prescribed by law or recommended by Institution of Chartered Accountants of India or such organisation, which is responsible, wholly or partly, for accounting standards.

(iii) the modification, repeal or re-enactment (other than a re-enactment which merely consolidates or codifies existing Indian Law) of any existing Indian Law;

(iv) the commencement of any Indian Law which has not yet entered into effect;

(v) a change in the interpretation or application of any Indian Law;

(vi) the imposition of a requirement for Clearances not required as at the date of this Agreement;

(vii) after the date of grant of any Clearance a change in the terms and conditions attaching to such Clearance or any application therefor or the attachment of any new terms or conditions;

(viii) any Clearance not being granted on a timely basis on application therefor having been duly made; or

(ix) any such Clearance as has been granted ceasing to remain in full force and effect or, if granted for a limited period, not being renewed on a timely basis on application therefor being duly made, or being renewed on terms or subject to conditions which are less favourable to the Operator than those attached to the original Clearance.

“Change in Relevant Tax” shall mean any introduction or change in the interpretation or application of any Relevant Tax (including the time, rate, incidence, basis of charge or other provisions applicable to any Relevant Tax) occurring after the  date of this Agreement as a result of which:

(i) the Operator becomes obliged to pay or account for any Relevant Tax which at the date of this Agreement does not exist or does not affect the Operator (or which does affect the Operator but in respect of which the Operator has or enjoys an exemption, concession or relief) or the Operator incurs any increase in costs, in either case because of:

(a) the introduction, imposition, levying or charging of any Relevant Tax and/or an increase in the rate at which any Relevant Tax is charged; and/or

(b) any alteration in legislation or in the published practice of any taxation authority relating in either case to Relevant Tax; and/or

(c) any other adverse change in the basis on which any Relevant Tax is charged; or

(ii) the Operator ceases to be obliged to pay or account for any Relevant Tax or enjoys any reduction in costs, in either case because of: 

(d)
any Relevant Tax ceasing to be imposed, levied or charged and/or a decrease in the rate at which any Relevant Tax is charged; and/or

(e)
any alteration in legislation or in the published practice of any taxation authority relating in either case to Relevant Tax; and/or

(f)
any other favourable change in the basis on which any Relevant Tax is charged.

“Charges” shall mean the amounts determined, levied, demanded, collected, retained and appropriated by the Operator from the User for Services including any duties, levies, excesses or other charges that may be imposed in relation to the Project and which are passed through to the User

“Charges Review Committee” shall mean the Committee set up for review and revision of the Charges, which shall be binding on both parties, as detailed in Appendix 1.
“Clearance” shall mean any consent, licence, approval, filing, permit, waiver, privilege, confirmation, “no objection” certificate or other authorisation of whatsoever nature, which is required to be granted by any Governmental Authority to the Operator

“Commercial Operations” shall be deemed to have started once the Godavari Pipeline has been constructed and commissioned OR water level in Yeleru Reservoir has reached to a level when it is possible for raw water to flow by gravity into the YLBC for a continuous period of 60 days to meet the minimum raw water availability of 388 MLD at the head of YLBC, whichever is earlier. 
“Concession Agreement” shall mean the agreement between the Government of the State of Andhra Pradesh and the Operator pursuant to which the Operator is granted a concession to construct, own and operate the Facility over the concession period.

“Conveyance Charges” shall mean the Charges the User shall pay for Raw Water to the Operator, determined in accordance with Appendix 1.

“Contract Volume” shall mean the volume of the Raw Water in each Supply Period which the User is obliged to take and pay for in accordance with Clause 5.1 and as determined in accordance with Appendix 2.

“Deficiency” shall have the meaning given to that term in Clause 5.1.

“Deliver”, “Delivery”, “Delivered” or “Delivering” shall mean for the Operator actually to deliver Raw Water to the Delivery Point or to make available Raw Water from the Facility and to be capable of actually delivering such Raw Water from the Facility to the Delivery Point.

“Delivery Point” shall mean the point indicated in Appendix 3.

“Directive” shall mean any requirement, enactment, legislation, statute, act, treaty, instruction, decree, direction, order, regulation, policy or rule of any Governmental authority which is legally binding or which would customarily be observed by a reasonable and prudent owner, operator or contractor of facilities such as the Project and any modification, extension or replacement thereof from time to time.

“Distribution Area” means the jurisdiction of VMC and the service area where the User is supplying the water outside the jurisdiction of VMC, as on the date of signing this Agreement.
“Due Date” has the meaning given to that term in Clause 10.3.

“Effective Date” shall mean the date on which the Operator starts the Commercial Operations.

“Facility” shall mean the YLBC, the pumping station being constructed on the YLBC to pump water to the storage reservoir at IDA Parwada, the storage reservoir at IDA Parwada and the Godavari Pipeline.

“Financing” means the amounts to be provided by way of loan, lease finance or otherwise to the Operator for the development, establishment, financing, design, construction, testing, commissioning, upgrading, implementation, operation, maintenance and transfer of the Project and includes all related financial charges, fees and expenses

“Financing Agreements” shall mean all documentation or arrangements of whatever kind evidencing any obligation of the Operator in respect of the Financing or any refinancing for the Project or any portion thereof, in each case as amended, supplemented or otherwise modified from time to time.

“Financial Close” shall mean the date on which the Financing Agreements of Godavari Pipeline providing for Financing by the Lenders and the equity investors have become effective and the Operator has access to the funds committed thereunder subject only to the issue of a notice to draw-down.
“Force Majeure” has the meaning given to that term in Clause 14.

“GOAP” means the Government of the State of Andhra Pradesh.

“Godavari Pipeline” means the 56 km long pumped conveyance system from the Godavari River to the YLBC discharging at km 2.0 and all associated infrastructure and facilities including, but not limited to, all intake equipment and structures, water pumps, pipelines, offtake equipment, metres, tanks, building, land and any other assets, facility, structure, equipment, machinery, plant or items on the Site and related to the system and all rights and interests therein.
“Government” shall mean each of the Government of India and the Government of the State of Andhra Pradesh.

“Government Authority” shall mean any local, state, regional or central government legislative, administrative or executive agency, authority, ministry, commission, department, board or other similar body of, or a minister of, the Government.

“Governmental Authorisations” shall mean all Clearances required for or material to the development, financing, ownership, construction, operation or maintenance of the Facility in accordance with this Agreement, including import licences and permits, work permits, environmental permits and licences and construction permits.

“Investment assumption” shall mean the principles outlined in the financial parameters agreed upon by the User in acceptance of the starting Conveyance Charges on the Contract Volume and its revisions as envisaged through the Charges Review Committee as indicated in the Concession Agreement.

“Law” shall mean any statute, bye-law, regulation, rule, ordinance, order, licence or subordinate legislation enacted, issued or made by the Government or any Government Authority or any international treaty or convention having the force of law in India.

“Lenders” at any time mean those persons who, at such time, have entered into commitments, upon and subject to the terms and conditions set out in any of the Financing Agreements, to provide any financial accommodation for the purposes of the Project.

“Liabilities” shall mean claims, demands, actions, suits, proceedings, losses, liabilities, costs and expenses of any nature whatsoever. 

“Party” shall mean the Operator or the User and shall include its permitted transferees, successors and assigns and “Parties” shall mean both of them.

“Project” shall mean the development, financing, design, construction, operation and maintenance and transfer of the Works, the Facilities and the Concession and all activities incidental thereto.

“Project Agreements” shall mean: 

(i)
Concession Agreement entered into between the GOAP and VIWSCO including all amendments thereto for implementing the Project; 

(ii)
The Shareholders Agreement of VIWSCO; 

(iii)
All approvals received from and agreements entered into with statutory and other authorities in respect of the Project;
(iv)
And any other agreement, which relate to the development, construction, operation and maintenance of the Project

“Prudent Water Utility Practice” shall mean any of the practices, methods or acts engaged in or approved by a significant portion of the international water utility industry that at a particular time, in the exercise of reasonable judgment in light of the facts known at the time a decision was made, would have been expected to accomplish the desired result:

(i)
in a manner consistent (to the extent practicable) with applicable Laws, reliability, safety and commercial considerations; and 

(ii)
with due regard being had to the relevant equipment manufacturer’s recommended standards, practices and procedures (as may be modified from time to time, where this definition applies to the Operator, by the Operator and, where this definition applies to the User, by the User, in each case in light of the operating and maintenance experience or the other provisions of this definition).  

By way of further clarification, Prudent Water Utility Practice is not intended to be limited to the optimum practice, method or act to the exclusion of all others, but rather to be a range of possible practices, methods or acts engaged in or approved by a significant portion of such water utility industry.

“Raw Water” shall mean the untreated water received or abstracted from the Yeleru Reservoir and Godavari River and water supplied to User.

“Relevant Tax” means any Tax:

(A)
payable by the Operator; or

(B)
for which the Operator is obliged to account; or

(C)
in relation to a change in respect of which the Operator is entitled (if favourable to the Operator) or obliged (if adverse to the Operator) to make an adjustment to payments to its counterparty under the Concession Agreement or to the Lenders; or

(D)
which is otherwise applicable to the Operator.

“Operator Event of Default” has the meaning given to that term in Clause 12.1.

“Services” means the supply of Raw Water to the User in accordance with this Agreement
“Shortfall” means at any time:

(i)
the shortfall in revenue attributable to a shortfall in the level of demand for the supply of Raw Water to Operator from the assumed level of demand as contained in the agreed financial model (but excluding any such shortfall arising out of or as a consequence of any breach by the Operator of its obligations hereunder); less

(ii)
the aggregate of any revenues received by the Operator which exceed the assumed level of revenues predicted to be received as contained in the agreed financial model, 

(iii)
provided that, if the amount in (ii) exceeds the amount in (i), the Shortfall shall be zero.
“Special Charges” means such lower or higher Charges set by the GOAP by notice in writing at any time to the Operator.
“Supply Period” shall mean the period during which the User has committed to pay for a certain quantity of raw water from the Operator and the Operator has committed to supply a certain quantity of raw water to the User. 

“Tax” means any tax, duty, surcharge, impost or levy of any nature (whether central, state or local) whatsoever and wherever and whenever charged, levied or imposed together with any interest and penalties in relation thereto.

“Water Shortage” means a circumstance that exists when the Operator, notwithstanding the fulfilment of all of its obligations, is unable to draw Raw Water as required to perform its obligations under this Agreement.

“Works” means, in respect of the Godavari Pipeline, Rehabilitation of YLBC, Parvada Balancing Reservoir, etc. all or any part of the works, services and things to be designed, manufactured, supplied, executed, constructed, installed, completed, tested, commissioned, rectified, replaced, made good, carried out and undertaken.

“YLBC” means the Yeleru Left Bank Canal System originating at Yeleru Reservoir and comprising the Yeleru Left Main Canal (113.30-km length), the Link Canal (5.20-km length) and the Water Supply Canal (33.60-km length).
1.2
Interpretation

Any reference in this Agreement to:

(i) 
“this Agreement” shall be construed as a reference to this agreement together with all its recitals and the Appendices;

(ii)
an “Appendix” shall, subject to any contrary indication, be construed as a reference to an appendix to this Agreement;

(iii) a “business day” shall be construed as a reference to a working day as per the Indian Negotiable Instrument Act as applicable in the State of Andhra Pradesh on which banks generally are open for business in India;

(iv) a “Clause”, “paragraph” or “Part” shall, subject to any contrary indication, be construed as a reference to a clause of this Agreement;

(v) “include” and “including” shall be construed without limitation;

(vi) a “month” shall be construed as a calendar month beginning at 24.00 hours on the last day of the preceding month and ending at 24.00 hours on the last day of that month;

(vii) a “person” shall be construed as a reference to any person, firm, company, society, trust, government, state or agency of a state or any association or partnership  of two or more of the foregoing; and

(viii) the “liquidation”, “bankruptcy”, “winding‑up”, “dissolution” or “reorganisation” of a company shall be construed so as to include any equivalent or analogous proceedings under the law of the jurisdiction in which such company is incorporated or constituted or any jurisdiction in which such company carries on business.

1.3 
General

(A) 
Save where the contrary is indicated, any reference in this Agreement to:

(i) 
words importing the singular shall include the plural and vice versa;

(ii) 
any person shall be construed so as to include its and any subsequent successors, transferees and assigns in accordance with their respective interests;

(iii)
this Agreement or any other agreement or document defined in the Project Agreements () shall be construed as a reference to this Agreement or, as the case may be, such other agreement or document as the same may have been, or may from time to time be, amended, varied, novated, replaced or supplemented; and

(iv) 
a time of day shall, save as otherwise provided in any agreement or document, be construed as a reference to Hyderabad time.

(B)
Headings to Clauses, Sections, Parts and Appendices are for convenience only and do not affect the interpretation of this Agreement.

1.4 
Interest

Save where the contrary is indicated, all interest payable under this Agreement shall be calculated on the basis of a year of 365 days.

1.5 
Calculations

All calculations shall be done to two decimal places with a third digit of 5 or greater being rounded up.

1.6 
Laws

Save where the contrary is indicated in this Agreement, any reference to a Law or any section of, or schedule to, or other provision of, a Law shall be construed, at the particular time, as including a reference to any modification, extension or re-enactment thereof then in force and to all instruments, orders or regulations then in force and made under or deriving validity from the relevant Law or provision.

2. 
CONDITIONS PRECEDENT

2.1 
Enforcement of the Operator’s Obligations

It shall be a condition precedent to the effectiveness of the Operator’s obligations under this Agreement, which are binding on it as from the date of this Agreement) 

(A) 
that the Effective Date under the Concession Agreement shall have occurred 

(B) 
that there shall be no breach by the GOAP on such date of its obligations under the Concession Agreement which  shall be continuing and which has not been waived including GOAP’s commitment in honouring its obligations regarding ensuring availability of the Raw Water 

(C) 
that there shall be no breach by the GOAP on timely payment of the financial support to bridge the revenue shortfall of an amount equal to the difference between the Charges which would have been paid by the User  and the Special Charges actually payable by the User as per the GoAP directive. ( 

2.2 
Satisfaction or Waiver of Conditions Precedent

The Operator shall be entitled to waive any of the conditions precedent relating to the effectiveness of the Operator’s obligations.

2.3 
Notice

The Operator shall, promptly upon the satisfaction (or its waiver) of the conditions precedent relating to the effectiveness of its obligations under this Agreement as specified in this Clause, give the User written notice that such conditions precedent have been so satisfied (or waived).

2.4 
Non-Fulfilment of Conditions Precedent

(A) 
If all the conditions precedent relating to the Operator’s obligations under this Agreement are not confirmed to the User as satisfied or waived by Operator, either Party may thereafter, by written notice to the other Party, at any time before such confirmation of satisfaction or waiver, terminate this Agreement with immediate effect and the provisions of paragraph (B) shall apply. 

(B)
No Party shall have any liability to the other Parties whatsoever as a result of:

(i) the non-satisfaction of, or any delay in the satisfaction of, the conditions precedent listed in Clause 2.1; or

(ii) any termination of this Agreement pursuant to paragraph (A).

3. 
REPRESENTATIONS AND WARRANTIES

 3.1 
Operator’s Representations

The Operator represents and warrants to the User as of the date of this Agreement that:

(A) 
it is a limited liability company, validly existing and in good standing under the laws of India that it is qualified to do business under the laws of India and that it has the power and authority to enter into this Agreement and to carry out the transactions contemplated hereby, and to perform and carry out all covenants and obligations on its part to be performed under and pursuant to this Agreement;

(B) 
all corporate action required to authorise the execution, delivery and performance by the Operator of this Agreement and the transactions contemplated hereby has been taken;

(C)
all legislative, administrative and other governmental action required to authorise the execution, delivery and performance by the Operator of this Agreement and the transactions contemplated hereby has been taken except to the extent of actions which by the terms hereof are to be taken at a later time;

(D)
this Agreement constitutes the valid, legal and binding obligations of the Operator enforceable in accordance with the terms hereof except as such enforceability may be limited by applicable bankruptcy, insolvency, reorganisation, moratorium or other similar laws;

(E)
there are no actions, suits or proceedings pending or, to the Operator’s best knowledge, threatened, against or affecting the Operator before any court, administrative body or arbitral tribunal that might materially and adversely affect the ability of the Operator to perform its obligations under this Agreement; and

(F)
the execution, delivery and performance by the Operator of this Agreement will not contravene any provision of, or constitute a material default under, any other agreement or instrument to which it is a party or by which it or its property may be bound.

3.2 
User’s Representations

The User represents and warrants to the Operator as of the date of this Agreement that:

(A) 
it is a limited liability company, validly existing and in good standing under the laws of India that it is qualified to do business under the laws of India and that it has the power and authority to enter into this Agreement and to carry out the transactions contemplated hereby, and to perform and carry out all covenants and obligations on its part to be performed under and pursuant to this Agreement;

(B) 
all corporate action required to authorise the execution, delivery and performance by the User of this Agreement and the transactions contemplated hereby has been taken;

(C) 
all legislative, administrative and other governmental action required to authorise the execution, delivery and performance by the User of this Agreement and the transactions contemplated hereby has been taken except to the extent of actions which by the terms hereof are to be taken at a later time;

(D) 
this Agreement constitutes the valid, legal and binding obligations of the User enforceable in accordance with the terms hereof except as such enforceability may be limited by applicable bankruptcy, insolvency, reorganisation, moratorium or other similar laws;

(E) 
there are writ petitions namely W. P. Nos. 25919 of 2002 and 22 of 2003, which have been filed against GOAP and the User relating to water supply and the same are at different stages and are pending before the High Court of Andhra Pradesh.

(F)  
the execution, delivery and performance by the User of this Agreement will not contravene any provision of, or constitute a material default under, any other agreement or instrument to which it is a party or by which it or its property may be bound.

4.0
DURATION OF CONTRACT

4.1 
Commencement

This Agreement shall (without limiting Clause 2) be effective on the date of signing or the “Effective Date” as per clause 2.1 whichever is later and shall remain in full force and effect until 32 years from the Effective Date or unless terminated earlier in accordance with the terms and conditions of this Agreement.

4.2 
Term

The term of this Agreement shall be 32 years from the Effective Date coterminous with the Concession Agreement.

4.3
Option to Extend

Each Party shall have the right, by written notice to the other Party given not more than 18 months nor less than 12 months before the date on which this Agreement would otherwise expire, to seek an extension of the term of this Agreement provided that this Agreement may be extended only on terms and conditions mutually acceptable to all Parties.

5.0
CONVEYANCE AND CHARGES

5.1 
Conveyance and Payment for Raw Water

(B) Upon the terms and subject to the conditions of this Agreement, the Operator agrees to supply and the User agrees to take delivery and pay for all Raw Water made available by the Operator to the User at the Delivery Point.

(C) During each Supply Period the User shall be obliged to  take and pay for, or pay for if not taken, the Contract Volume less any quantities not made available during the Supply Period by the Operator (for any reason including Force Majeure), or not taken by the User for reasons of Force Majeure.

(D) For the avoidance of doubt, quantities of Raw Water made available by the Operator in accordance with Appendix 2 shall include but not be limited to Raw Water which the Operator was capable of delivering to, but which the User for any reason, did not take in accordance with this Agreement.

(E) If in any Supply Period, the total volume of Raw Water taken by the User falls short of the obligation described in accordance with Appendix 2, then the User shall pay for such shortfall (“Deficiency”) as if the Deficiency had been delivered and taken.

(F) Notwithstanding any other provision of this Agreement, the User’s obligation to take delivery and pay for Raw Water in any Supply Period shall be limited to the quantity of all Raw Water made available by the Operator at the Delivery Point up to a maximum of the Contract Volume, subject only to adjustment pursuant to this Agreement.

5.2  
Title to Raw Water Delivered

The title and property in, and the risk of loss of, Raw Water Delivered under this Agreement shall pass from the Operator to the User at the Delivery Point. 

5.3 
Emergencies

In the event of an emergency arising in relation to the operation of the Facility or otherwise in relation to the supply of Raw Water hereunder the parties shall comply with the procedures set out in Appendix 4.

5.4 
Additional Supply

(A)
The User may at any time by notice in writing to the Operator request that in any Supply Period the Operator sell to the User an amount of additional Raw Water for that Supply Period in excess of the Contract Volume for that Supply Period.

(B)
If the Operator is, taking account of all relevant circumstances, able to meet the User’s request for such additional supply from available capacity, then it shall, as soon as reasonably practicable, notify the User in writing and the additional amount shall be deemed to be part of the Contract Volume for the Supply Period or Periods in which it is to be supplied and all provisions of this Agreement shall apply accordingly.

(C)
If the Operator is not able to meet the User’s request for such additional supply from available capacity, then it shall, as soon as reasonably practicable, notify the User in writing and there shall be no obligation to supply or to take such additional amount hereunder.  

6.0
DEDICATION AND DELIVERY

6.1
Dedication of Supply

The Operator undertakes with the User that, on the terms and subject to the conditions of this Agreement and subject to the GOAP through the department of Irrigation having complied with its obligations under the Concession Agreement to supply Raw Water to the Operator, the Operator will operate the Facility until the expiry or earlier termination of this Agreement so as to provide to the User an amount of Raw Water in the amount of the Contract Volume for each Delivery Period as per order of priority in accordance with Appendix 2.

6.2 
Delivery of Raw Water

Subject to and in accordance with the terms and conditions of this Agreement, the Operator shall deliver to the User at the Delivery Point, and the User shall accept delivery of, Raw Water from the Facility with effect from the Effective Date.

The User will only use Raw Water supplied to it under this Agreement for its own business purposes and will not supply, sell or otherwise dispose of such Raw Water
(or any treated water derived from such Raw Water) to any other person other than a person within the Distribution Area.
The Operator undertakes that it would not supply water to any person within the Distribution Area directly or indirectly except through the User.
7.0
OPERATIONS

7.1 
Operation of the Facility

The Operator shall operate and maintain the Facility in accordance with the Concession Agreement and all applicable Laws and Governmental Authorisations.

7.2 
Quality of Supply and Liability

(A)
The Operator shall have no obligation to supply Raw Water hereunder in accordance with any standard or to meet any quality requirement or any other requirement whatsoever relating to the nature or the content of the Raw Water and no warranty is given as to fitness for purpose or in any other respect.  The User’s obligations hereunder are unaffected by the standard, quality or nature of Raw Water supplied. 

(B)
The Operator shall not be in breach of this or any other provision of this Agreement which (but for this provision) is caused directly or indirectly by a failure by the GOAP to comply with its obligations under the Concession Agreement. For the avoidance of doubt it is confirmed that the Operator
will have no obligation to supply Raw Water hereunder (and shall have no
liability whatsoever for a failure to do so) if and to the extent that the
GOAP has not supplied the Raw Water required to meet such supply or the
necessary volume of Raw Water required to meet such supply is not available
as a consequence or arising out of a breach by the GOAP of its obligations
under the Concession Agreement.
(C)
The Operator shall ensure that no contamination of floating materials from external sources takes place during the conveyance of raw water.

(D)
Notwithstanding anything in this Agreement to the contrary, the Operator shall not be required to supply Raw Water or to operate any equipment or the Facility at any time, including during a Water Shortage period, in any manner inconsistent with the Concession Agreement, the Requirements, the Clearances or Prudent Water Utility Practice.

8. 
FAILURE TO SUPPLY

In the event that the Operator fails to supply Raw Water during any Supply Period in breach of its obligations hereunder, then the Operator will (subject to Clause 13) indemnify the User for all costs, liability and expenses suffered or incurred by the User and caused directly by such breach subject to a maximum aggregate liability for such Supply Period equal to 100% of the Conveyance Charges to the extent of non fulfilment, which would have been paid by the User had that amount of Raw Water actually been supplied. 

9. 
MEASUREMENT AND METERING

The parties will each comply with the provisions relating to measurement and metering as set out in Appendix 5.

10. 
CHARGES AND PAYMENT

10.1 
Conveyance Charges
(G) Subject to any adjustment required under any of the provisions of this Agreement, the Conveyance Charges shall be determined in accordance with Appendix 1.

(H) In consideration for the Operator making Raw Water available to the User from the Facility on the terms and subject to the conditions of this Agreement, the User shall make payment of the Conveyance Charges in accordance with this Clause.

10.2 
Billing

(A) 
The Operator shall render to the User a billing statement (a “Billing Statement”) in Indian Rupees on or before the 5th day of the succeeding month, beginning with the month which follows the month in which Raw Water is first Delivered by the Operator to the User under this Agreement and ending with the month after which this Agreement expires or terminates.

(B) 
The Billing Statement will contain:

(i) the Conveyance Charges as calculated in accordance with Appendix 1 in respect of the month just ended;

(ii) the volume of Raw Water delivered for the period;

(iii)  details of any change in the Conveyance Charges pursuant to the provisions of Appendix 1 in respect of the month just ended; and

(iv) a statement of net amount in Indian Rupees payable by the User to the Operator.

(I) The Operator shall provide such particulars regarding the computation of the amounts referred to in any of the Billing Statements as the User may reasonably require.

10.3 
Due Date for Payment

The Operator shall raise necessary Billing Statement for the previous month on or before the 5th day of the succeeding month. “Due Date” means the date not later than 25 calendar days after receipt of the Billing Statement by the User.  

10.4 
Payment

(A) 
All payments to be made under this Agreement shall be made in Indian Rupees by Cheque on or before the Due Date to such bank account in Hyderabad/Visakhapatnam or such other account the Operator may officially notify one month in advance before the due date as the payee may from time to time notify the payer for this purpose.

(B)
Where in respect of any month there is both an amount payable by the User to the Operator and an amount payable by the Operator to the User, the two amounts shall be set off against each other and the balance only shall be paid by the User to the Operator or by the Operator to the User (as appropriate) in lieu of the payments in respect of that month referred to in that paragraph. There shall be no set-off against an amount payable by the User to the Operator if the Operator is required to pay penalties as per Clause 8 on account of shortfall in supply by the Government of Andhra Pradesh during a period when there is no Water Shortage.

(C)
In case the Operator is required to pay penalties to the User as per Clause 8 on account of shortfall in supply by the Government of Andhra Pradesh during a period when there is no Water Shortage, this will be paid after reimbursement of the amount equal to the penalties by the Government of Andhra Pradesh as per provisions of the Concession Agreement within a period of 3 (three) Business Days after its receipt.

10.5
Application of Payments

Any payments received by a Party from another under this Agreement shall be applied by the payee only in or towards settlement of amounts payable to the payee by the payer in respect of this Agreement.  The Party making payment shall specify the Billing Statement to which it relates failing which the payment shall be applied in or towards settlement of the longest outstanding amounts due from such Party.

10.6
No Set‑Off

Save insofar as permitted by the provisions of Clause 10.4 (B) in respect of the payment of the net amount of each monthly invoice, all payments by one Party to the another Party under this Agreement shall be made free of any restriction or condition and without deduction or withholding (except to the extent required by law) on account of any other amount, whether by way of set‑off or otherwise, but the making of payments shall be without prejudice to other rights of the person doing so.

10.7
Interest

Save as specifically provided in this Agreement to the contrary, any amount properly due from one Party to another pursuant to this Agreement and remaining unpaid after the date when payment was due shall bear interest thereafter, such interest to accrue from day to day and be compounded with monthly rests at a rate equal to 3% (three per cent) above SBI PLR for prevalent on the said date and from time to time, from the date when payment was due until the amount due is actually received by the payee.

10.8
Disputed Items

A party shall not be entitled to withhold payment of all or part of any sum on the grounds that it disputes or questions any item or part of an item shown on a statement but shall instead make payment of the amount shown on that statement in full.  If any item or part of an item shown on such a statement is paid but is disputed or questioned, and is subsequently agreed or determined not to have been properly payable, then the Party to whom it was paid shall refund it together with interest at the rate specified in Clause 10.7 from the date of receipt to the date of repayment.

10.9
Payment of Taxes

All amounts payable pursuant to this Agreement shall be inclusive of direct taxes of the Operator, such as income tax, dividend distribution tax, etc. but shall be exclusive of indirect taxes such as sales tax, service tax, etc. which may be properly chargeable thereon and the amount of any such taxes shall be payable by the User of the relevant amount in addition thereto. The User shall have the right to exercise the statutory deductions from the amounts payable to the Operator such as Tax Deduction at Source (TDS). 

10.10
Security for Payment

The User shall furnish a revolving bank guarantee as per the format provided by the Operator for an amount equivalent to the cost of raw water for 1 month.  This bank guarantee will be refunded back at the expiry of this Agreement or earlier termination thereof, subject to deductions, if any.

In addition, the User undertakes to escrow the entire revenues from the water charges levied by the User to its various consumers in a separate account, whose lien shall be first charged to full payment towards Operator monthly billing statement before the User draw money from this escrow for any other purposes.

10.11
Survival on Termination

The provisions of this Clause shall survive the termination or expiry of this Agreement for so long as may be necessary to give effect to any outstanding payment obligations of the Parties.

 11. 
CHANGE IN CIRCUMSTANCES

11.1 
Protection for Changes in Relevant Tax

The Operator shall give the User prompt notice and the User shall give the Operator prompt notice of any Change in Relevant Tax whereupon the provisions of this Clause shall apply.

11.2
Grossing-up for Withholding Taxes

Where the User is required to make any payment under this Agreement to the Operator (or to the Lenders or any agent, trustee or representative acting on its or their behalf) and such a payment is subject to the deduction or withholding of Tax, the sum payable by the User in respect of which such deduction or withholding is required to be made shall be increased by the amount of said deduction or withholding to ensure that, after the making of such deduction or withholding, the Operator (or the Lenders or any agent, trustee or representative acting on its own or their behalf) receives and retains a net sum equal to the sum which it would have received and so retained had no such deduction or withholding been made or required to be made.

11.3
Protection for Changes in Law

The Operator shall give the User prompt notice and the User shall give the Operator prompt notice of any Change in Law which it considers, on the information then available to it, may give rise to an increase or reduction in the Operator's costs of constructing, operating or maintaining the Facility (whether of a capital or revenue nature and including any additional interest payable under the Financing Agreements and attributable to such increase in costs), whereupon the provisions of this Clause shall apply.

11.4 
Information

If this Clause applies, each Party shall (subject to Clause 16.1 provide the other with such written information as the other Party may reasonably require in order to assess the nature of the circumstances in question and their effect on the first Party.

11.5 
Increases in costs

If this Clause applies in circumstances where the Operator becomes obliged to pay or account for any increase in costs as a result of a Change in Circumstances, the User shall reimburse the same to the Operator on demand from and against such Relevant Tax or increased cost, subject to approval and directions of the Charges Review Committee.

11.6 
Reductions in costs and Relevant Tax

If this Clause applies in circumstances where the Operator ceases to be obliged to pay or account for any Relevant Tax or enjoys any reduction in costs as a result of a Change in Circumstances, the Conveyance Charges shall be amended to the extent necessary to ensure that the Operator, after such amendment, is in the same financial position under this Agreement as it would have been in had such Change in Circumstances not occurred, subject to approval and directions of the Charges Review Committee.

11.7
Timing of Adjustments

Any amendments to the Conveyance Charges in respect of a Change in Circumstances shall be reflected in the first invoice issued under this Agreement after the amount of the amendments is calculated and (as necessary) in all subsequent invoices.

11.8 
Organisation of Tax Affairs

Nothing contained in this Agreement shall interfere with the right of the Operator to arrange its tax affairs in whatever manner it thinks fit nor oblige the Operator to disclose any information relating to its tax affairs or any computations in respect thereof.

12. 
DEFAULT AND TERMINATION

12.1 
Operator Events of Default

The following events, unless occurring as the result of the User’s fault or negligence or as a result of an event or circumstance of Force Majeure, shall constitute a “Operator Event of Default”:

(J) the Operator fails to pay, when due, any undisputed amount due hereunder, and such failure continues for a period of 90days following the receipt by the Operator from the User of a notice of such failure; or

(K) the Operator breaches or fails to observe or perform any of its other undertakings or obligations materially affecting the User’s rights under this Agreement provided that it shall not be a Operator Event of Default unless and until the User has given the Operator written notice specifying the nature of such breach or failure and within 60 days after receipt of such notice the Operator fails to cure such breach or failure; or

(L) the Operator is dissolved, the Operator’s existence is terminated or its business is discontinued except for the purpose of a reorganisation of the Operator or amalgamation of the Operator with any Affiliate of the Operator in either case on terms previously approved in writing by the User; or

(M) the Operator repudiates this Agreement; or

(N) the Operator wilfully or without proper cause abandons the Facility for a period of more than 60 consecutive days; or

(O) the Operator wilfully or without proper cause fails to operate the Facility for more than 60 consecutive days; 

(P) the average Volume of Raw Water available to the User in any month is less than 50% (fifty per cent) of Contract Volume for each of 3 consecutive months.

12.2 
User Events of Default

The following events, unless occurring as a result of the Operator’s fault or negligence or as a result of an event or circumstance of Force Majeure, shall constitute a “User Event of Default”: 
(A)
the User fails to pay, when due, any amount due hereunder, and such failure continues for a period of 30 days following the receipt by the User from the Operator of a notice of such failure; or

(B)
the User breaches or fails to observe or perform any of its other undertakings or obligations materially affecting the Operator’s rights under this Agreement provided that it shall not be a User Event of Default unless and until the Operator has given the User written notice specifying the nature of such breach or failure and within 45 days after receipt of such notice the User fails to cure such breach or failure; or

(C)
the User:

(i) applies for or consents to the appointment of, or the taking of possession by, a receiver, custodian, trustee, or liquidator of the User or of the Facility or of all or a substantial part of its property; or

(ii)  
admits in writing its inability, or is generally unable, to pay its debts  upon such debts becoming due ; or

(iii) 
makes a general assignment for the benefit of its creditors; or

(iv) 
commences voluntary proceedings under any bankruptcy, insolvency or any analogous Law; or

(v)
files a petition seeking for itself bankruptcy, insolvency or any analogous proceedings; or

(vi)
fails to contest in a timely or appropriate manner, or acquiesces in writing to, any petition filed against the User in an involuntary proceeding under any bankruptcy, insolvency or any analogous Law; or 

(vii) 
takes any action for the purpose of effecting any of the foregoing; or

(D) 
proceedings are commenced without the application or consent of the User in any court of competent jurisdiction, seeking:

(i)
the liquidation, reorganisation, dissolution, winding-up or composition or adjustment of debts of the Operator; or

(ii)
the appointment of a trustee, receiver, custodian, liquidator or the like of the User or of the Facility or of all or any substantial part of its assets; or

(iii)
similar relief in respect of the User under any bankruptcy, insolvency or analogous Law, 

and such proceedings continue undismissed, or an order, judgment or decree approving or ordering any of the foregoing shall be entered and continue unstayed and in effect, for a period of 45 days from commencement of such proceedings or the date of such order, judgment or decree; or

(E) 
the User is dissolved, the User’s existence is terminated or its business is discontinued except for the purpose of a reorganisation of the User or amalgamation of the User with any Affiliate of the User in either case on terms previously approved in writing by the Operator; or

(F)
the User repudiates this Agreement or otherwise evidences its intention not to be bound by this Agreement.

12.3 
User’s Right of Termination

If a Operator Event of Default shall occur, the User shall have the right, but not the obligation, to terminate this Agreement by giving the Operator not less than 60 days’ written notice of termination. Upon issuing sixty days notice, the User shall be excused and relieved of all obligations and liabilities under this Agreement except for payment of amounts due before the effective date of termination.

12.4 
Operator’s Right of Termination

If a User Event of Default shall occur, the Operator shall have the right, but not the obligation, for so long only as such default shall continue, to terminate this Agreement by giving the User not less than 60 days’ written notice of termination. Upon issuing sixty days notice, the Operator shall be excused and relieved of all obligations and liabilities under this Agreement except for payment of amounts due before the effective date of termination.

12.5 
Effect of Termination

No termination of this Agreement shall relieve the defaulting Party of its liabilities and obligations hereunder and the non-defaulting Party may take whatever action at law or in equity may appear necessary or desirable to enforce performance and observance of any obligations, conditions or undertakings under this Agreement, and the rights given hereunder shall be in addition to all other remedies available to the Parties either at law, in equity or otherwise for the breach of this Agreement.

13. 
LIMITATION OF LIABILITY

Neither Party shall be liable to any other Party in contract, tort, warranty, strict liability or any other legal theory for any indirect, consequential, incidental, punitive or exemplary damages, including such damages arising in respect of consequential financial or economic loss.

14. 
FORCE MAJEURE

14.1
Force Majeure

The Operator or the GOAP, as the case may be, will be entitled to suspend or excuse performance of its respective obligations under this Agreement to the extent that such performance is impeded by an event of Force Majeure (a “Force Majeure”)

14.2
Force Majeure Events

A Force Majeure event means any event or circumstance or a combination of events and circumstances referred to in this clause, which (a) is beyond the reasonable control of the affected party, (b) such party could not have prevented or reasonably overcome with the exercise of reasonable skill and care,  (c)does not result from the negligence of such party or the failure of such party to perform its obligations hereunder, (d) is of an incapacitating nature and prevents or causes a delay or impediment in performance and (e) is all or any of the following circumstances :

(A)
NON-POLITICAL EVENTS

(i) act of God including earthquake, flood, inundation, landslide, exceptionally adverse weather conditions, storm, tempest, hurricane, cyclone, lighting, thunder, volcanic eruption, fire or other extreme atmospheric conditions; or

(ii) radioactive contamination or ionising radiation except as may be attributable to the Concession Company’s use of radiation or radio-activity; or

(iii) strikes, lockouts, boycotts, labour disruptions or any other industrial disturbances not arising on account of the acts or omissions of the Concession Company; or

(iv) any judgement or order of any court of competent jurisdiction or statutory authority in India made against the Concession Company in any proceedings for reasons other than failure of the Concession Company to comply with any applicable law or applicable permits or on account of breach thereof; or

(v) any event or circumstances of a nature analogous to any of the foregoing;

(B) POLITICAL EVENTS

(i) Change in Law, other than any Tax Laws and Regulations, for which no relief is provided under this Agreement.

(ii) Expropriation or compulsory acquisition by the Government of India or its agency of any material assets or rights of the Concession Company, for no fault of the Concession Company;

(iii) Unlawful or unauthorised revocation of, or refusal to renew or grant any consent or approval required by the Concession Company to perform its obligations by the Government of India or its agency without valid cause, provided that such delay, did not result from the Concession Company’s inability or failure to comply with any condition relating to grant, maintenance or renewal of such consents or permits applied on a non-discriminatory basis; or

(iv) Any requisition of the facility by the GOAP in accordance with the Concession Agreement exceeding (3 months) in duration.

(C)
OTHER EVENTS 

(i)
An act of war (whether declared or undeclared), hostilities, invasion, armed conflict or act of foreign enemy, blockade, embargo, prolonged riot, insurrection, terrorist or military action, civil commotion or politically motivated sabotage, for a continuous period exceeding 7 (seven) days; or

(ii)
A Water Shortage period applies for a continuous period of not less than 12 months. 

(iii)
If there is any dispute in relation to the matters referred to above, such disputes shall be referred to the Technical Expert. Pending resolution by the Technical Expert, the Conveyance Charges shall remain payable as if no event of Force Majeure has occurred.

14.3
Procedure for Claiming Relief for Force Majeure

If an Affected Party claims relief on account of Force Majeure the rights and obligations of both Parties under this Agreement shall be suspended to the extent specified in Clause 14.2 provided that the Affected Party :

(a) gives notice to the other Party as soon as reasonably practical of the event or circumstance of Force Majeure;

(b) gives notice to the other Party as soon as reasonably practical after giving the notice referred to in paragraph (a) above, to justify the claim and to detail the steps and its estimate of the time necessity to remedy the inability to perform its affected obligations under this Agreement;

(c) throughout the duration of the event or circumstance of Force Majeure furnishes (regular) reports to the other Party of its progress in remedying its inability to perform its affected obligations under this Agreement;

(d) affords to the other Party reasonable facilities for obtaining further information about the event or circumstance constituting Force Majeure;

(e) takes all steps at its own cost as are reasonably required to restore its ability to perform its affected obligations under this Agreement.  Provided that the Affected Party shall not be obliged to take such steps that would not be in accordance with Good Industry Practice or to settle any strike, lock-out or other industrial action or labour dispute ;

(f) (subject to the obligations owed by the Concession Company to any of the Lenders under the Financing Arrangements) applies, as soon as reasonably possible, the proceeds of any claim made against insurers in respect of the event or circumstance of Force Majeure pursuant to any applicable insurances maintained towards remedying the effects of the event or circumstance of Force Majeure; and

(g) notifies the other Party as soon as reasonably practical when its ability to perform its affected obligations under this Agreement is restored. 

14.4
Consequences of Force Majeure

 (a)
The Affected Party shall be deemed not to be in breach of its obligations under this Agreement for so long as and to the extent that its ability to perform such obligations continues to be affected by the relevant event or circumstance of Force Majeure. 

15. 
DISPUTE RESOLUTION

15.1
Dispute Resolution Procedure

If there is any difference or dispute or controversy relating to or arising out of this Agreement, the same shall be mutually discussed and resolved between the Parties within three working days. If the dispute or controversy has not been resolved mutually by the Parties, the same shall be referred to the Independent Engineer /Independent Auditor as the case may be, who shall give his decision within 15 working days. If the same is not acceptable to the Parties, it shall be referred for Arbitration as under.

15.2
Arbitration

In the event that the Parties are unable to resolve any dispute, controversy or claim relating to or arising out of this Agreement, such dispute, controversy or claim shall be finally settled by a Panel of Arbitrators (the “Arbitration Panel”), in accordance with the Arbitration & Conciliation Act, 1996.

The Arbitration Panel consists of three arbitrators.  The User shall appoint one arbitrator and the Operator shall appoint one arbitrator.  The two arbitrators so appointed shall appoint a third arbitrator, who will be the Presiding Arbitrator and the arbitration proceedings shall be conducted in accordance with the Arbitration & Conciliation Act, 1996. 

Any award by the Arbitration Panel shall be binding on the Parties.  The venue of Arbitration shall be Hyderabad. 

16. 
GENERAL

16.1 
Confidentiality

(A)
Each Party shall ensure that all information received or obtained as a result of entering into or performing this Agreement which relates to the negotiation, provisions or performance of this Agreement or the other Party or any aspect of its business or operations, is treated as strictly confidential and, subject to paragraph (B), is not disclosed.

(B)
Either Party may disclose information which would otherwise be confidential, if and to the extent:

(i)
required by the law of any jurisdiction to which the Party making the disclosure is subject, provided that the relevant Party has taken all practicable steps to prevent the disclosure;

(ii)
necessary or desirable for the resolution of any dispute pursuant to Clause 15;
(iii)
required by any securities exchange or regulatory or governmental body to which the relevant Party is subject;

(iv)
disclosed to the Government or any Government Authority or their professional advisers or auditors;

(v)
disclosed to the professional advisers or auditors of the relevant Party and their professional advisers or auditors or to any actual or potential bankers or financiers of that Party and their professional advisers or auditors;

(vi)
required for the negotiation or performance of any Project Agreement;

(vii)
that the information has come into the public domain through no fault of the relevant Party; or

(viii)
that the relevant Party has given its prior consent to the disclosure.

In the case of disclosure under sub-paragraph (v) the disclosing Party shall use reasonable endeavours to ensure that the person to whom the information is disclosed treats it as strictly confidential.

(C)
Each Party shall adopt reasonable procedures within its organisation to ensure that the confidential information referred to in paragraph (A) which is disclosed to it is kept confidential within the relevant Party and its officers, directors and employees who have a genuine and reasonable need to know of the confidential information.  These procedures shall include the requirement for:

(i)
the confidential information to be disseminated only on a “need to know” basis; 

(ii)
all relevant officers, directors and employees of the relevant Party to be made aware of the obligations under this Clause 16.1; and

(iii)
all copies of the confidential information, in whatever form, being clearly identified as restricted on a “need to know” basis.

(D)
The restrictions contained in this Clause 16.1shall continue to apply for a period of three years after the expiry or earlier termination of this Agreement.

16.2 
Governing Law

This Agreement shall be governed by, and construed in accordance with, the laws of India.

16.3
Waivers

No delay or omission on the part of a Party in exercising any right hereunder shall operate as a waiver thereof.  No waiver by a Party of any right hereunder with respect to any matter or default arising in connection with this Agreement shall be considered a waiver with respect to any subsequent matter or default.

 16.4
Successors and Assigns

This Agreement shall be binding upon and shall inure to the benefit of the successors and permitted assigns of the Parties.

16.5
Notices

Unless otherwise specifically provided herein, any notice, demand or request required or authorised by this Agreement shall be in writing and shall be deemed properly given upon the date of receipt and shall be delivered by hand or mailed via registered post, postage prepaid, or forwarded by air courier service, fee prepaid, or transmitted by facsimile as set forth below:

For the GOAP:
For the Operator:
The Director in Charge

Visakhapatnam Industrial Water Supply Company Limited 

6th Floor, Parishrama Bhavanam, 

Fateh Maidan Road, Basheerbaug, 

Hyderabad 500 004

Telephone
: +91 (40) 56521274

Fax

: +91 (40) 2331 0282
For the User:
The Commissioner
Visakhapatnam Municipal Corporation

Tenneti Bhavan, Asselmetta
Visakhapatnam - 530 002
Telephone
: +91 (891) 2746300
Fax

: +91 (891) 2568545
or to such other person as may be designated by the Operator or by the User, as the case may be.  The designation of the person to be notified or the address or facsimile number of such person may be changed by the Operator or the User at any time, or from time to time, by similar notice.

16.6
Severability

(A) 
If any clause, provision, section, paragraph or part of this Agreement is ruled invalid, illegal or unenforceable by any arbitration tribunal described in Clause 15.2 or by any court of competent jurisdiction, the invalidity, illegality or unenforceability of such clause, provision, section, paragraph or part shall not affect any of the remaining provisions of this Agreement.  

(B) 
If from any circumstances whatsoever fulfilment of any provision of this Agreement, at the time performance of such provisions shall be due, shall involve transcending the limit of validity, legality or enforceability prescribed by the laws of India with regard to obligations of like character and amount, then the obligation to be fulfilled shall be reduced to the limit of such validity, legality or enforceability, so that in no event shall any action be possible under this Agreement that is in excess of the current limit of such validity, legality and enforceability, but such obligation shall be fulfilled to the limit of such validity and enforceability.  

(C)
If any clause, provision, section, paragraph or part of this Agreement is ruled invalid, illegal or unenforceable, then the Parties shall use their reasonable endeavours to amend the terms of this Agreement so as reasonably to preserve the benefit of the bargain for both Parties.

16.7
Amendments

This Agreement shall not be amended, changed, altered or modified except by a written instrument duly executed by each Party.

16.8 
Relationship of the Parties

This Agreement shall not be interpreted or construed to create an association, joint venture or partnership between the Parties or to impose any partnership obligation or liability upon either Party and neither Party shall have any right, power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, the other Party.

16.9 
Costs and Expenses

Save as otherwise stated in this Agreement, each Party shall pay its own costs and expenses in relation to the negotiation, preparation, execution and carrying into effect of this Agreement.

16.10
Execution in Counterparts

This Agreement may be executed by the Parties in separate counterparts, each of which shall be deemed to be an original, 

16.11 
Agreements

The provisions of other agreements entered into between the User and the Operator shall in no way modify or alter the terms of this Agreement unless those agreements are specifically executed as amendments or additions to this Agreement.

16.12
Entire Agreement

This Agreement contains the entire agreement between the Parties and supersedes all prior negotiations, understandings and agreements with respect to the subject matter hereof.

	FOR AND ON BEHALF OF THE VMC
	FOR AND ON BEHALF OF VIWSCO

	(Vide Resolution No. 302 dated 02/06/2003)
	

	
	

	
	

	
	

	
	

	NAVIN MITTAL
	Dr. ANAND CHIPLUNKAR

	Commissioner
	Director in Charge 

	Contact Address:
	Contact Address:

	Visakhapatnam Municipal Corporation 

Tenneti Bhavan

Asilmetta Junction

Visakhapatnam – 530 002. A.P. India
	5-9-58/B 6th Floor, Parisrama Bhavanam, Fateh Maidan Road, Basheerbaug

Hyderabad - 500 004. A.P. India

	Telephone
: +91 (891) 2746300
	Telephone
: +91 (40) 56521274

	Fax

: +91 (891) 2568545
	Fax

: +91 (40) 23310282

	
	

	In presence of :
	In presence of :

	
	

	
	

	K V Rama Rao

Chief Engineer
	Sanjay Maloo, Company Secretary, VIWSCo.

	
	

	
	

	J Nageswara Rao

Examiner of Accounts
	Sanjay Joshi, Manager, IL&FS Infrastructure Development Corporation Ltd.

	
	

	FOR AND ON BEHALF OF THE GOAP

	
	

	
	

	
	

	

	

	
	

	

	

	

	

	

	
	

	
	

	
	

	

	
	


APPENDIX 1

CONVEYANCE CHARGES
(i)
Conveyance Charges
The User shall pay to the Operator the Conveyance Charges, which are equal to Special Charges of Rs. 7.00 (Rupees Seven only) per kilolitre of water supplied at the Delivery Point from the Effective Date till end of the first financial year. 
Effective from the 1st April each year succeeding the first financial year, the Conveyance Charges shall be subject to indexation at 4% (four percent) per annum.
The Conveyance Charges is exclusive of any statutory taxes or levies, which in the event of becoming payable shall be added extra.

(ii) 
Revision of Charges 
(A)
A Charges Review Committee will be set up to review and determine the Charges throughout the concession period. The Operator and the GOAP each will nominate and appoint one representative to the Charges Review Committee. The third member, (who shall be the Chairperson), will be a retired judge of any of the High Courts of Judicature in India, appointed by the GOAP. 

(B)
Effective from the 1st April each year succeeding the first financial year, the Operator shall submit to the Charges Review Committee a review of the Charges based on the principles set out in financial model submitted by the Operator and accepted by the GOAP. 

(C)
The Charges Review Committee will consider each review of Charges submitted by the Operator and will either confirm such review, or if it does not agree with the Operator’s review, otherwise confirm its own review based on the on the principles set out in financial model submitted by the Operator and accepted by the GOAP.  The Charges will be amended upon such confirmation by the Charges Review Committee. 

(D)
The Operator will have the right to request an increase in the Charges on the occurrence of any event set out hereunder: 

(a) the occurrence of any Shortfall (as certified by the Independent Auditor) which has not previously been accounted for in an increase of Charges; or

(b) there occurs a Water Shortage Period; or

(c) there occurs a Force Majeure event; or

(d) there is loss of revenue when the GOAP temporarily assumes control of the Facilities and the expenses incurred to repair any damage that occurred to the Facilities during the period of requisition of Facilities by the GOAP; or

(e) the GOAP is in breach of any of its obligations listed in Annexure 1.1 to this Appendix 1.
The Charges Review Committee will review the basis for determining Charges on account of the occurrence of any event set out above and determine the revised rate within a period of three months from the date of receipt of a request for an increase in Charges from the Operator. The revised rate must properly and reasonably compensate the Operator for the effect of the event and any losses or damages incurred or likely to be incurred as a consequence thereof and to ensure that the Operator is substantially in the same economic and financial position as it would have been in but for the occurrence of the relevant event.

(D)
The GOAP shall have the right at any time by notice in writing to the Operator to require the Operator to set Special Charges for any User. 

(E)
In the event of the GOAP exercising its rights under paragraph (D), then:

(a)
 if the Special Charges are lower than the Charges, the Operator will, at the same time as a Billing Statement is sent to the relevant User under the relevant supply contract, send to the GOAP an invoice for payment by the GOAP of an amount equal to the difference between the amount which would have been paid by the User as per Charges and the amount actually payable as set out in the Billing Statement as per the Special Charges;

(b)
if the Special Charges are higher than the Charges, the Operator will, at the same time as a Billing Statement is sent to the relevant User under the relevant supply contract, send to the GOAP a statement setting out the payment to be made by the Operator to the GOAP of the excess amount which it will receive as a result of it charging at the Special Charges rather than the Charges;
(c)
any payment due by the GOAP to the Operator under paragraph (a) and any payment due by the Operator to the GOAP under paragraph (b) shall each be made on the relevant Due Date upon which the relevant User is required to make its payment under the supply contract with the Operator; and
(d)
any payment received by the GOAP from the Operator shall be deposited into a trust account with a bank approved by the Operator and any amounts standing to the credit of that account from time to time shall only be used for the purpose of making payments to the Operator in accordance with paragraph (a) above.  The terms applying to the operation of such account shall require the joint signatures on behalf of the GOAP and the Operator in order to make any withdrawal.

(F)
The decisions of the Charges Review Committee will be final and binding.  

(iii)
Charges Equalisation Fund (CEF)

The parties acknowledge that the GOAP has decided to provide contingent funding in the initial years from CEF to the extent of difference between the Special Charges payable by the User and the Charges as determined by the Charges Review Committee based on the principles set out in financial model submitted by the Operator and accepted by the GOAP.  Andhra Pradesh Industrial Infrastructure Corporation Limited will be the administering agency on behalf of the GOAP for the CEF.

This funding is borne as a non-recourse liability by the GOAP against the Charges debited to the extent of reduced Conveyance Charges against Operators debit note to accompany each billing statement to the User. Once the debit notes become negative contingent on the growth of new demand and lowering of Conveyance Charges by the Charges Review Committee equivalent credit will be passed on to the GOAP as return funding to CEF. The Operator will continue this mechanism till equalisation is achieved in CEF when this mechanism will be terminated. The GOAP will levy  interest at 10% per annum calculated at annual rest on an outstanding balance in the CEF. 

(iv)
Billing and Collection of Conveyance Charges
(A)
The Operator shall be entitled to bill, collect and appropriate Conveyance Charges from Users. The collection of Conveyance Charges may be delegated by the Operator to any person, who shall collect such Conveyance Charges as agent for and on behalf of and in the name of the Operator.

(B)
If the User fails to pay Conveyance Charges as required, the Operator may exercise all rights and remedies available under the law for recovery of Conveyance Charges including suspension, termination or cancellation of supply of Services to the User. The Operator will notify the GOAP from time to time of all action taken to recover Conveyance Charges from the User.

APPENDIX 2

CONTRACT VOLUME

The Operator undertakes to supply and the User undertakes to accept a minimum quantity of water at the rate of 60 MLD or 0.77 TMC in a financial year. 
The Operator further undertakes to supply and the User undertakes to accept a quantity of water beyond 60 MLD but upto 182 MLD on a first priority basis, provided there is sufficient build-up in the Yeleru Reservoir in the initial years that enables supply of 5 TMC water every year and the User enters into an agreement in accordance with clause 5.1 for such additional volume of water. 
In the event of a slower build-up in Yeleru Reservoir in the initial years that will result in the water availability for release being less than 5 TMC, the following hierarchy will be applicable:
(a)
VSP (113 Mld), NTPC (16 Mld) and VMC (60 Mld);
(b)
VMC will be supplied water beyond 60 Mld upto 120 Mld as per criteria mentioned above; 

(c)
Pharma City and SEZ start-up water demands will be met considering the commitment that the GoAP will be required to attract the developers;
(d)
VMC will be supplied water beyond 120 Mld upto 182 Mld as per criteria mentioned above; and

(e)
Other users at the discretion of the Operator
The User shall inform the Operator about any additional requirement by furnishing annual, and triennial forecast of water requirements prior to Water Drawal Meetings, which shall be held, in general, three times in a year (end of May, September and January). 

APPENDIX 3

DELIVERY POINT

The Delivery Point shall be at the existing abstraction pumping station near Kanithi Balancing Reservoir adjacent to the water supply canal of YLBC. 
A flow measuring meter will be installed before the Effective Date. The measurements will also be visually readable for operations staff of the Concessionaire and for authorised staff of VMC. Following installation, the meter will be calibrated jointly by the Operator and the User, supervised by the Independent Engineer. Until such time as the meter has been installed and calibrated, the rate of water supply from the YLBC system to the User shall be determined by the method by the method mutually agreed between the parties.
APPENDIX 4

EMERGENCIES

(1)
Extreme Hydrological Conditions
Extreme hydrological condition in Yeleru Reservoir due to severe prolonged shortage of inflows from the catchment area by which reservoir water level falls below the minimum level at which water can be discharged by gravity to the YLBC canal.

Procedure: In the unlikely event of the occurrence of hydrological conditions so severe that, despite the correct application by the GoAP the water availability throughout a Lean Period, the water availability in the YLBC canal deteriorate such that the reservoir water level approaches or falls below the minimum level at which water can be discharged by gravity through the headworks into the YLBC, the Operator and the GoAP shall discuss possible exceptional mitigation measures which could be undertaken. These measures could include the granting of permission by the GoAP for the Operator to abstract water from the reservoir by pumping into the YLBC. The GoAP would be obliged to grant any such permission solely on a best effort basis, where such a course of action would be commensurate with responsible management of the Yeleru Reservoir water resources and having considered the other release requirements within the allocation of the GoAP. In the event that the GoAP grants the Operator permission, under whatever conditions the GoAP considers it necessary to impose, to abstract Raw Water from the reservoir by pumping, the Operator shall be responsible  entitled to take up with the Charges Review Committee for all additional capital and operational costs which may be associated with doing so, including the provision of a retention structure within the reservoir, if required by the GoAP, and the removal of all obstructions to or works which may influence normal gravity operation of the headworks once the need for pumped abstraction is past.

(2)
Sudden Canal closure necessitated by unforeseen breach anywhere in the transmission facilities caused by natural calamities like earthquake, cyclone, etc.

Procedure: The water supply will be discontinued and the User will utilise the available storage capacity during this period of Emergency. The Operator, on best effort basis, will restore the water supply as soon as possible and make good the quantity of water not supplied during this period of this Emergency.
(3)
Failure of power supply for pumping water from Godavari River for a period exceeding 24 hours due to breakdown for the reasons attributable which are external to the Operator

Procedure: The water supply will be made from Yeleru reservoir, subject to the GOAP approval. If the water can not be supplied through Yeleru reservoir, the water supply will be discontinued and the User will utilise the available storage capacity during this period of Emergency. The Operator, on best effort basis, will make good the quantity of water not supplied during this period of this Emergency.

(4)
Change in course of river Godavari resulting in Godavari Pipeline intake structure becoming defunct or complete failure of Sir Arthur Cotton Barrage resulting in drop in present design ponding level in the river Godavari

Procedure: The water supply will be made from Yeleru reservoir, subject to the GOAP approval. If the water can not be supplied through Yeleru reservoir, the water supply will be discontinued and the User will utilise the available storage capacity during this period of Emergency. The new intake structure will be constructed with approval of the GOAP and other stakeholders at cost to the Project.

(5)
Emergency takeover of facilities by GOAP

Procedure: The GOAP will take responsibility of water supply during this period of Emergency.

APPENDIX 5

MEASUREMENT AND METERING

The Operator shall continue to use the existing measurement and metering facility, if any to determine the quantity of Raw Water offtake till such time necessary arrangements as required are done by the Operator. After completion of these arrangements, the User shall discontinue all previous arrangements and shall accept necessary facilities including modifications, if any, for controlled and measurable raw water abstractions from the off-take point as provided by the Operator.

YLBC System Closure

(1)
A closure of the entire YLBC system for a continuous period of up to 45 calendar days once each year is permitted. This closure period may be used for implementation of rehabilitation works on the canal system, normal inspection and maintenance works such as desilting, deweeding, and repairs to structures, lining and pitching etc. 

 (2)
During these closure periods:

(a)
bulk supplies to VSP cease, and VSP draws down the water stored in the Kanithi Balancing Reservoir;

(b)
bulk supplies to NTPC cease, and NTPC draws down the water stored in its own balancing reservoir;

(c)
abstractions into the Parvada Balancing Reservoir from the WSC at the Intake Pumphouse cease;

(d)
bulk supplies to the SEZ and IDA/Pharmacity continue by drawing down the water stored in the Parvada Balancing Reservoir;

(e)
any bulk supplies to VMC cease;

(3)
The Operator shall notify the Operator at least three months in advance of the schedule of any shutdown and confirm the actual date of the start of closure 14 calendar days in advance.

(4)
As part of the notification to the User the Operator shall liaise with them to ensure that they have considered the related requirements on the management of their own storage reservoirs. In the event that, within 3 days of receiving from the Operator the confirmation of the actual date of the start of closure (14 days in advance), any bulk User notifies the Operator that the currently stored water volume in its own storage reservoir is insufficient to ensure the uninterrupted satisfaction of its water demand during the notified closure period, the Operator shall postpone the start of closure. This postponement shall last until the storage reservoirs of any User have attained the required stored water volume to permit closure to take place, provided always that these bulk Users ensure that their reservoirs receive the maximum possible inflow to achieve this and that the Operator will not be obliged to postpone the start of any correctly notified closure period by more than 21 calendar days.
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