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Concession Agreement 

CONCESSION AGREEMENT

THIS AGREEMENT is made on this the ____________day of ____________ 2004 at Hyderabad.

BETWEEN

THE GOVERNOR OF THE STATE OF ANDHRA PRADESH represented by the Principal Secretaries to the Government of the State of Andhra Pradesh, Irrigation & CAD Department and Industries & Commerce Department (hereinafter the ”GOAP” which expression shall, unless the context otherwise requires, include its permitted successors and assigns);

AND

VISAKHAPATNAM INDUSTRIAL WATER SUPPLY COMPANY LIMITED, a Company incorporated under The Companies Act, 1956, having its Registered Office at c/o Andhra Pradesh Industrial Infrastructure Corporation Limited, 6th Floor, Parisrama Bhavan, Fateh Maidan Road, Basheerbaug, Hyderabad – 500 004 (hereinafter ”the Concessionaire” which expression shall, unless the context otherwise requires, include its permitted successors and assigns). 

INTRODUCTION

The Visakhapatnam Industrial Water Supply Project is proposed to be implemented with private sector participation (G.O. Ms. No. 131 of May 26, 1997 of Industries & Commerce Department). 

The Concessionaire has been established as a special purpose company and registered under the Companies Act, 1956 of India to perform and deliver the Services envisaged to be provided under the Project. This Agreement is being entered into between the GOAP and the Concessionaire in conformity with the provisions of the Andhra Pradesh State Infrastructure Development and Enabling Act, 2001 and pursuant to which the Concessionaire is to be granted a concession by the GOAP to carry out the Project.

1. DEFINITIONS AND INTERPRETATION

1.1 Definitions

Terms and expressions used in this Agreement (including the Introduction) shall have the meanings set out in Schedule 1.

1.2 Interpretation

In this Agreement, unless otherwise specified:

(i) references to clauses, sub‑clauses, paragraphs and Schedules are to clauses, sub‑clauses, paragraphs of and Schedules to, this Agreement;

(ii) use of any gender includes the other genders;

(iii) references to a “company” shall be construed so as to include any company, corporation or other body corporate, wherever and however incorporated or established;

(iv) references to a “person” shall be construed so as to include any individual, firm, company, government, state or agency of a state, local or municipal authority or government body or any joint venture, association or partnership (whether or not having separate legal personality);

(v) a reference to any statute or statutory provision shall be construed as a reference to the same as it may have been, or may from time to time be, amended, modified or re‑enacted;

(vi) any reference to a “day” (including within the phrase “Business Day”) shall mean a period of 24 hours running from midnight to midnight;

(vii) references to times are to Indian standard time;

(viii) a reference to any other document referred to in this agreement is a reference to that other document as amended, varied, novated or supplemented at any time; and

(ix) a document in the “agreed form” means a document in a form agreed to by the GOAP and the Concessionaire and initialled on behalf of each party for the purpose of identification on the date of this Agreement.

All headings and titles are inserted for convenience only.  They are to be ignored in the interpretation of this Agreement.

2. CONCESSION

The GOAP grants the following exclusive concessions to the Concessionaire, subject to the terms and conditions of this Agreement:

(i) the right to  provide the Services to meet Water Demand in accordance with the terms and conditions of this Agreement;

(ii) the right to develop, finance, design, construct, operate and maintain the Facilities during the Concession Period;

(iii) subject to the terms of the Water Drawal set out in Schedule 2, the right to abstract up to a maximum of 5 TMC of Raw Water from the Yeleru Reservoir during any Water Year and up to a maximum of 5 TMC of Raw Water from the Godavari River during any Water Year, without interruption, for the Concession Period;

(iv) the right to set charges and bill and collect revenues, in accordance with the provisions of clause 16;

(v) the right to sub-contract any of the Works, provided that the sub‑contractor is capable of discharging the obligations under this Agreement for and on behalf of and under the name of the Concessionaire or its contractors and provided that the Concessionaire shall not subcontract the Concession as a whole. Notwithstanding the foregoing, the Concessionaire shall remain liable for the due performance of its obligations under this Agreement; and

(vi) the right to carry out such other activities incidental to the foregoing or proper or desirable for the safe, efficient and economic operation of the Facilities. 

3. DURATION

The Concession will continue for a period of thirty-two (32) years from the Effective Date except where terminated or extended in accordance with the provisions of this Agreement. 

4. ACTION ON EXECUTION OF AGREEMENT

Immediately upon the execution of this Agreement the Concessionaire will procure that the duly executed Initial Guarantee is delivered to the GOAP in full force and effect.

5. EFFECTIVE DATE

5.1 Conditions

This Agreement (except for the provisions referred to in clause 5.3) is conditional upon each of the Loan Agreement, the Shareholders’ Agreement, the Site Lease Agreement, and each Bulk Water Supply Agreement being in full force and effect on which Share Transfer Mechanism is completed, subject only to the occurrence of the Effective Date under this Agreement (and, in the case of the Bulk Water Supply Agreements, the occurrence of the Commercial Operations Date).

5.2 Actions to procure Effective Date

Each party shall take all such action as is available to it (including entering into, or procuring the entry into by persons under its control and influence, of each of the agreements referred to in sub-clause 5.1) to ensure that the Effective Date occurs as soon as possible after the execution of this Agreement.

5.3 Provisions not affected by Conditionality

The provisions of this clause 5 and clauses 1, 4 and 26 to 35 (inclusive) shall take effect on the date of this Agreement and shall not be subject to any condition.

5.4 Payment of Project Development Cost

On the execution of Agreements as per clause 5.1 mentioned above, unless already paid in full, the Concessionaire shall pay the Project Development Cost to the GOAP.

5.5 Non satisfaction of conditions

(i) Each party undertakes to disclose in writing to the other party anything which will or may prevent any of the conditions referred to in Clause 5.1 from being satisfied on or before the Long Stop Date, immediately it comes to the notice of that party.

(ii) If this Agreement has not become unconditional in all respects on or before the Long Stop Date it shall automatically terminate on that date and no party shall subsequently have any rights or obligations under this Agreement save in respect of the provisions referred to in Clause 5.3.  For the avoidance of doubt, all rights and liabilities of the parties, which have accrued before such termination, shall continue to exist.

6. SITE

6.1 Access to Site 

The GOAP will handover to the Concessionaire the Site identified in Schedule 3 and indicated in Map No. 32-LO-01 with Vacant Possession including all Easements as soon as reasonably practicable.  

6.2 Execution of Site Lease Agreements

The parties will enter into the Site Lease Agreement on the date upon which the Site is made available by the GOAP to the Concessionaire in accordance with sub-clause 6.1.

6.3 Lease Premium and Rentals

Upon execution of the Site Lease Agreement, the Concessionaire shall pay to the GOAP, in consideration of the grant of the rights over the Site in favour of the Concessionaire,  a lease premium of Rs. 15,50,00,000.00 (Rupees fifteen crores fifty lacs only).  The parties agree that such payment shall be satisfied by the Concessionaire issuing to the GOAP (or such person as the GOAP may nominate) 1,55,00,000 (One crore fifty five lacs only) equity shares of Rs. 10 (Rupees ten) each (face value) in the capital of the Concessionaire.  The Concessionaire shall also pay to the GOAP annually in advance (on the date of the execution of the Site Lease Agreement and on each anniversary thereof) a rental payment in respect of the lease of the Site of Rs. 54,40,000.00 (Rupees fifty four lacs forty thousands only) per annum.  Such annual rental payment shall be paid in cash on the due date in immediately available funds to such account of the GOAP (or its nominee) as it may notify to the Concessionaire from time to time. The payment shall be made by the Concessionaire from immediately available funds on the due date into such account as the GOAP may notify to the Concessionaire from time to time subject to the provisions of the Loan Agreement.

6.4 General Provisions Relating to the Site

(i) The Concessionaire will enjoy complete and uninterrupted possession and control of the Site including the enjoyment of all Easements and with free access to the Site during the Concession Period. The GOAP will (at its own cost and expense) evacuate, relocate, rehabilitate and resettle residents, close or divert roads and take other similar action within its authority as may be reasonably necessary to enable the Concessionaire to carry out the Project.

(ii) The GOAP will ensure that the Site Lease Agreement is registered with the appropriate Competent Authority as soon as practicable following its execution.  All applicable stamp duties and registration charges shall be borne by the GOAP. 

(iii) The GOAP will provide to the Concessionaire such documents as it may reasonably require for encumbering the Site and its rights in the Site for the purposes of the Financing. The GOAP will execute such documents as the Lenders may reasonably require in order to implement and to perfect such security.

7. UNDERTAKINGS OF THE GOAP

(i) Subject to the terms of the Water Drawal set out in Schedule 2 and all other terms and conditions of this Agreement and as requested from time to time by the Concessionaire in accordance with the Water Drawal, the GOAP undertakes that with effect from the Commercial Operations Date to release from the Yeleru Reservoir into the YLBC up to a maximum of 5 TMC of Raw Water during any Water Year and (upon completion of the Works of the Godavari Pipeline) permit abstraction of up to a maximum of 5 TMC of Raw Water from the Godavari River during any Water Year. The GOAP shall have no obligation to supply Raw Water in accordance with any standard or to meet any quality.

(ii) The GOAP agrees that it will not, by itself or through any agency or person, supply Raw Water to the Identified Users, which might reasonably be expected to materially and adversely to affect the rights of the Concessionaire hereunder.

(iii) The GOAP will not grant any permission for carrying out any construction, building or laying of pipes or wires or planting of trees along the canal service road and common services or in the catchment area of the Yeleru Reservoir or for any other purpose whatsoever which might materially and adversely affect the Works or the Facilities. Without limiting the foregoing, the GOAP shall not construct, and shall not permit the construction of, any intake or other structures within a radius of 500 metres of the intake structures for the Godavari Pipeline (excluding only the already existing intake structure constructed by the Irrigation Department, GOAP at Chagalnadu Lift Irrigation Intake).

(iv) The GOAP, except as set out in clause 17.7 or clause 21, will not acquire or take possession of, confiscate, expropriate or requisition the Site or the Facilities, or any other asset or right of the Concessionaire.

(v) The GOAP shall make payment of the financial support, by the Due Date, in accordance with the provisions of the Charges Equalisation Fund (set out on Schedule 9), to meet the provisions of Clause 16.2 (vi)(c).

(vi) In the event of any action or suit to prevent, prohibit or otherwise challenge the Project by any Competent Authority, trade union, environmental group or any other person or organisation which might reasonably be expected materially and adversely to affect the Works, the Facilities, the implementation of the Project or the enjoyment by the Concessionaire of its rights and benefits under the Concession, the GOAP will, if requested by the Concessionaire by notice in writing, take such reasonable action as is available to it to challenge and to mitigate such effects. 

8. THE GOAP ACTIONS IN SUPPORT OF THE CONCESSION

(i) The GOAP, upon notice from the Concessionaire, will enter into the Direct Agreement in the form set out in Schedule 10 or in such other form as the Lenders may reasonably require. 

(ii) In the event of a Change in Law, the Concessionaire may, by notice in writing to the GOAP, request such modifications to the terms of this Agreement as the Concessionaire believes (acting reasonably) are necessary to enable it to enjoy the rights and benefits conferred on it hereunder on the date of this Agreement.  The parties will thereafter consult in good faith and decide on what modifications might reasonably be made. In the event that agreement cannot be reached, either party may refer the matter to arbitration in accordance with clause 23.

(iii) The GOAP will provide the Concessionaire, on a best efforts basis, with access to all infrastructure facilities and utilities (including uninterrupted supply of electricity on demand with priority sector status) at fair rates and on terms no less favourable to the Concessionaire than those generally available to Users receiving substantially equivalent services and which are necessary for the Concessionaire to implement the Project.

(iv) The GOAP shall, upon written request from the Concessionaire, provide on a best efforts basis all possible assistance to the Concessionaire and any other person providing services to the Concessionaire for the implementation of the Project in obtaining immigration and residents permits for foreign personnel and their dependants and employment permits for the foreign personnel who are employed in relation to the implementation of the Project.

(v) The GOAP will, upon request from the Concessionaire, grant all Clearances which are necessary for the implementation of the Project at the appropriate stages of the Project and which are in its authority to grant, subject to the Concessionaire or the relevant applicant complying with the eligibility criteria for the grant of such Clearances applied on a non-discriminatory basis.

(vi) The GOAP will assist the Concessionaire on a best efforts basis to obtain Clearances from any Competent Authority other than the GOAP required for the implementation of the Project from time to time.

(vii) The GOAP will (subject to any duty or obligation of confidentiality) share information available to it, to the extent requested by the Concessionaire, as is necessary and appropriate for the implementation of the Project.

(viii) The GOAP shall ensure that any Competent Authority under its direction or control will at all times comply with the obligations of the GOAP as set out in this Agreement.  The GOAP shall, if requested by the Concessionaire, issue written instructions to a Competent Authority as described above, directing it to comply with this Agreement with immediate effect.

9. SECURITY AND ILLEGAL OFFTAKE

(i) The Concessionaire shall maintain security in relation to the Site and the Facilities.  This will include procedures to monitor and identify the illegal offtake of Raw Water from the Facilities, the Godavari River or the Yeleru Reservoir and to take such action as is available to it (and which it can lawfully perform) in order to prevent such illegal offtake.  In the event that the Concessionaire requires the GOAP (or any Competent Authority, including the police) to take official action in order to prevent such illegal offtake, it shall provide notice in writing to the GOAP giving details of the illegal offtake (including the site of the offtake and, if known, the identity of the offtaker) and setting out the steps which the Concessionaire requires the GOAP to take in order to prevent such illegal offtake. 

(ii) The GOAP agrees that, following the receipt of a notice from the Concessionaire under paragraph (i), it will, at the cost and expense of the Concessionaire, take such steps as requested by the Concessionaire in such notice and which are available to it in order to prevent the illegal offtake of Raw Water.  The Concessionaire shall indemnify the GOAP on demand for all costs, expenses and liabilities (excluding any indirect, consequential or incidental damages, including in respect of consequential financial or economic loss) incurred by it (or any Competent Authority, including the police) taking such action (such costs, expenses and liabilities to be certified by the Independent Auditor, which certification shall be final and binding on the parties).  Without limiting the foregoing, the GOAP shall provide, at the request of the Concessionaire, such police personnel as may be reasonable for the purpose of patrolling the Facilities and for providing security at the Site, provided that the Concessionaire shall pay all costs in connection with the provision of such services at rates determined in accordance with the relevant published official order of the GOAP.

(iii) If the GOAP fails or elects not to comply with its obligation under paragraph (ii) to prevent the illegal offtake of Raw Water (and subject to the Concessionaire having indemnified it as required by that paragraph for any action taken), then the GOAP shall either (electing between taking the course of action in paragraph (a) or (b) at its discretion but so that the GOAP is obliged to take action):

(a) release more Raw Water from the Yeleru Reservoir or permit further extraction of Raw Water from the Godavari River to ensure that the Concessionaire receives and has available for supply an extra volume of Raw Water which is equivalent to the amount of Raw Water which is being illegally taken; or

(b) indemnify the Concessionaire for all costs, expenses and liabilities (excluding any indirect, consequential or incidental damages, including in respect of consequential financial or economic loss)  incurred by it under the Bulk Water Supply Agreements.

(iv) The GOAP expressly acknowledges and agrees that the Concessionaire shall not be in breach of any provision of this Agreement (which breach would otherwise occur) because of a breach by the GOAP of its obligations under paragraphs (ii) or (iii) above.

10. UNDERTAKINGS OF THE CONCESSIONAIRE

10.1 General

(i) The Concessionaire will expeditiously make the necessary applications to the relevant Competent Authority for all Clearances to meet the stipulated time frames in this clause 10 for completion of the Works, to conduct the Commercial Operations and to perform all of its other obligations under this Agreement.  The Concessionaire will supply the appropriate particulars and details to such Competent Authority as may be necessary to confirm that the Concessionaire fulfils the eligibility criteria to enable such authority reasonably to consider the request for the grant of the relevant Clearance and, following the grant of any such Clearance, the Concessionaire will maintain such Clearance in full force and effect so long as it is necessary in order for the Concessionaire to perform its obligations hereunder.

(ii) The Concessionaire shall, at all reasonable times after the execution of the Site Lease Agreement, allow representatives of the GOAP or persons duly authorised by a Competent Authority concerned with safety, security or environmental protection, at their own risk and at their own cost, reasonable access to the Site and/or the Facilities. 

(iii) The Concessionaire will carry out the Works in accordance with the requirements of this Agreement and will operate and maintain the Facilities and otherwise implement the Project in order to supply Raw Water to Users in accordance with the Requirements and to ensure Tail End Supply Capacity of at least 520 Mld, subject to provisions of Clause 10.4.  

10.2 Commencement of Godavari Pipeline 

(i) As soon as reasonably practicable after the Effective Date, and in any event no later than the date falling 3 months after the Effective Date, the Concessionaire shall:

(a) procure that the Godavari Pipeline Guarantee is in full force and effect;

(b) obtain all Clearances required to carry out the Works to construct the Godavari Pipeline (subject to compliance by the GOAP of its obligations under this Agreement in respect of the grant of any such Clearance); and

(c) subject to the GOAP handing over the Site to the Concessionaire as envisaged under Clause 6 of this Agreement, commence the Works for the construction of the Godavari Pipeline.

(ii) In the event that the Concessionaire fails to comply with its obligations under sub‑paragraph (i) above, then the GOAP shall then have the right to demand payment under the Initial Guarantee for the full amount payable thereunder without any requirement for any further notice or demand to be given to the Concessionaire and to terminate this Agreement with immediate effect; provided that the GOAP shall not be entitled to make a demand under the Initial Guarantee if the failure to obtain any Clearance or to enter into the Site Lease Agreement arose out of a default by the GOAP of its obligations under this Agreement.  Upon any termination under this paragraph each party shall automatically be released from their obligations and liabilities to each other except for any obligation or liability arising or incurred prior to such termination and which remains to be performed or fulfilled.  Clause 21.7 shall apply accordingly upon any such termination.
(iii) The Concessionaire will carry out all Works for the proper implementation and completion of Godavari Pipeline on or before the date, which falls 10 months after the date on which the full advance payment for all Works relating to the construction of the Godavari Pipeline is paid.

(iv) The time for completion of such Works shall be extended by a period equal to any delay caused by: 
(a) delay in the confirmation, renewal or extension of any Clearances that are within the control of the GOAP where the Concessionaire or the relevant applicant has acted reasonably in complying with the application requirements and eligibility criteria with respect to the grant of such Clearance;

(b) the occurrence of an event of Force Majeure; or

(c) a breach by the GOAP of any of its obligations under this Agreement.

(v) the parties acknowledge that the works undertaken and performed pursuant to the Construction Contract form part of the Works for the construction of the Godavari Pipeline and, from the GP Commencement Date, shall be subject to and carried out in accordance with the terms and conditions of this Agreement as if performed (or to be performed) under this Agreement.

10.3 Commencement of Commercial Operations

(i) Upon the earliest to occur of:

(a) the date on which the Works for the construction of the Godavari Pipeline have been completed (as certified by the Independent Engineer); or

(b) the date on which the water level in the Yeleru Reservoir has reached a level where it would be possible for water to flow by gravity into the YLBC for a continuous period of sixty days and to meet the requirements for the delivery of Raw Water under the Bulk Water Supply Agreements (as certified by the Independent Engineer),

the parties shall procure as soon as possible thereafter (but no later than 21 days after such date) that meetings of the Water Drawal Committee and the Charges Review Committee are held for the purpose of making all determinations required in order to commence the supply of Raw Water under each Bulk Water Supply Agreement (including the setting of the Initial Charges).  The parties shall procure that all such determinations are provided within such 21-day period and the date upon which all such determinations have been provided shall be the Commercial Operations Date.

(ii) On and with effect from the Commercial Operations Date, the Concessionaire shall conduct the Commercial Operations as required by the terms and conditions of this Agreement until the expiration of the Concession Period or the sooner termination of this Agreement.

10.4 Commencement of Rehabilitation Works

(i) The Concessionaire will commence the Rehabilitation Works on the first date on which each of the following conditions is fulfilled:

(a) the GOAP is, on the relevant date, in compliance with its obligations under clause 16.2(vi); 

(b) the aggregate net profit after tax of the Concessionaire for the period commencing on the Effective Date until the relevant date is not less than 90% of the projected aggregated net profit for such period as set out in the Model;

(c) on the relevant date the aggregate amount of Raw Water to be supplied pursuant to the Bulk Water Supply Agreements entered into with Users is not less than 371 Mld; and

(d) on the relevant date the Concessionaire has secured commitments for the provision of financing (or such finance should reasonably be expected to be available taking into account all of the circumstances at the relevant time) on a basis which is non-recourse to the shareholders of the Concessionaire (other than security over the shares held by the shareholders in the capital of the Concessionaire or an obligation to contribute to such capital) in order to carry out the Rehabilitation Works having exercised its best endeavours to obtain such financing; provided that, if there is any dispute as to whether financing should reasonably be expected to be available, then the matter shall be determined by an appropriately qualified merchant banker whose decision shall be final  and binding on the parties.  On the request of either party, the other party shall propose the names of three appropriately qualified merchant bankers, and the first party shall make the necessary appointment from the names provided.  The costs and expenses of the merchant banker shall be borne by the parties in equal proportions or as the merchant banker otherwise determines in his absolute discretion in the circumstances.

(ii) the Rehabilitation Works will be completed (as certified by the Independent Engineer) within 48 months of the date upon which such Rehabilitation Works are to be commenced in accordance with paragraph (i) above, subject to an extension to such 48 month period for such period during which closure of the YLBC is deferred pursuant to the provisions of Schedule 5 .
(iii) upon commencement of the Rehabilitation Works, the Concessionaire shall:

(a) prepare as soon as reasonably practicable and submit to the GOAP and the Independent Engineer the Rehabilitation PDP showing the plan for the phased investment required in order for the Concessionaire to complete the Rehabilitation Works within the required time period and in order to comply with its obligations under this Agreement (the detail, scope and form of the Rehabilitation PDP to be consistent with and to a standard commensurate with the Project Development Plan);

(b) diligently proceed with the Rehabilitation Works in compliance with the Rehabilitation PDP and otherwise to ensure that the Rehabilitation Works are completed within the required time period; 

(c) throughout the period when the Rehabilitation Works are being carried out, submit to the GOAP and the Independent Engineer the detailed drawings and designs of the Rehabilitation Works which will be prepared on a timely basis in advance of the relevant Works to which they apply to enable proper and reasonable review by the GOAP and the Independent Engineer; 

(d) prepare as soon as reasonably practicable and submit to the GOAP and the Independent Engineer, the technical requirements for the Rehabilitation Works (the detail, scope and form of which must be consistent with and to a standard commensurate with the Technical Requirements); and

(e) take into account all reasonable comments and make such reasonable amendments to the Rehabilitation  PDP and any submitted designs and drawings and the technical requirements as the GOAP or the Independent Engineer may require.

(iv) The Concessionaire shall be entitled to an extension of time for the completion of the Rehabilitation Works in the manner set out in clause 10.2(iv) should any of the events set out in clause 10.2(iv) occur.

(v) Notwithstanding the foregoing, the Concessionaire may elect at its absolute discretion to proceed with the Rehabilitation Works at any time prior to the date upon which it is obliged to commence the Rehabilitation Works determined in accordance with clause 10.4(i).  In the event that the Concessionaire so elects, it shall give notice in writing thereof to the GOAP and the requirements of this clause shall apply accordingly.

10.5 Construction Obligations

The parties will comply with the requirements of Schedule 4 which apply to and govern the relationship between the parties in relation to the Works to be completed under this Agreement including inspections, completion certificates, variations, measurement, valuations and such other matters dealt with in that Schedule.

10.6 Supply of Raw Water and payment of appropriate Charges

Within three months of any application by any person for the supply of Raw Water, the Concessionaire shall enter into an agreement to supply Raw Water to such person on terms which are reasonable and consistent with existing agreements for supply and the terms and conditions of this Agreement at the appropriate Charges as reflected in the Model and as determined in accordance with clause 16; provided that (a) if additional or new works are required to enable offtake and metering for supply to that person, then the Concessionaire shall be entitled to include within the relevant agreement such reasonable charges as are necessary to compensate the Concessionaire for all reasonable costs and expenses associated with such works and (b) the Concessionaire shall in no event be required to supply Raw Water in excess of the Actual Tail End Supply  Capacity.

10.7 Maintenance and Repairs

(i) The Concessionaire shall, from the Commercial Operations Date and at all times during the term of this Agreement thereafter, operate and maintain the Facilities in good working condition to ensure that it supplies Raw Water in accordance with the Requirements and to ensure that the Facilities transferred to the GOAP upon expiry of the Concession Period are in good condition, normal wear and tear excepted having regard to their use in accordance with the terms of this Agreement. 

(ii) The Concessionaire shall at its cost, plan for replacement of equipment well ahead of the end of the useful life thereof and replace such equipment in accordance with the Project Development Plan. The Concessionaire shall at its own cost, promptly and diligently repair, replace or restore any portion of the Facilities that may be lost, damaged or destroyed.

(iii) The condition of the Facilities as transferred to the GOAP on the expiration of the Concession Period or on the Termination Date shall be such that they are fully operational as intended under this Agreement and require only a continuation of the programme of continuous maintenance, as performed regularly by the Concessionaire during the Concession Period, in order to maintain this fully operational condition. If the Facilities are not in fully operational condition at the time of transfer, the GOAP shall direct the Concessionaire to make the Facilities operational as envisaged in this Agreement and if the Concessionaire fails to comply with the same with a reasonable timeframe, then the GOAP has the right to carry out repairs to bring them up to such condition.   The Concessionaire shall indemnify the GOAP for any such costs (and any such costs may be deducted from amounts payable to the Concessionaire).

10.8 Business Risks

Subject to the terms of this Agreement, the Concessionaire shall bear all business risks that are inherent in the development, construction, operation and maintenance of the Facilities. 

10.9 Royalty

On and with effect from the Commercial Operations Date the Concessionaire will pay to the GOAP on a quarterly basis in arrears a royalty on the aggregate quantity of Raw Water requested and received by the Concessionaire as releases through the head works from the Yeleru Reservoir and abstracted from the Godavari River during the Concession Period calculated at a rate of Rs. 0.33 per cubic metre of Raw Water received or abstracted. Such rate will be subject to periodic indexation at the same rate of as that applied to the Water Charges from time to time.  The royalty will be paid on the first Business Day falling 3 months after the Commercial Operations Date and on the first Business Day falling every three months thereafter during the Concession Period and a prorata payment shall be made on the Termination Date or on the expiration of the Concession Period.  The payment shall be made by the Concessionaire from immediately available funds on the due date into such account as the GOAP may notify to the Concessionaire from time to time subject to the provisions of the Loan Agreement.

10.10 Financial and Project Information

The Concessionaire shall deliver to the Independent Engineer and Independent Auditor and the GOAP the following documents and information at the intervals described below:

(A) Financial Information

(a) annual audited accounts (in compliance with Indian General Accounting Practices) of the Concessionaire delivered within 180 days of the end of each Financial Year;

(b) unaudited financial statements (in compliance with Indian General Accounting Practices) of the Concessionaire delivered quarterly within 30 days of the end of each such period;

(c) within the 14 days of the end of each month the monthly quantum and value of water received and sold in such month; and

(d) notification of any material change in the financial condition of the Concessionaire and/or the Project promptly following such occurrence.

(e) all reports, notifications and information including construction progress reports with respect to the execution of the Works as required in accordance with Schedule 4.

(f) all reports, notifications and information including operations reports with respect to the performance of the operation and management of the Facilities as required in accordance with Schedule 5.

(B) Additional Information

The Concessionaire agrees to provide to the GOAP, the Independent Engineer and the Independent Auditor such further information as any of them may reasonably request in order for them to monitor the progress and Performance Standards for the Project.

(C) Budgets

At the commencement of each Financial Year the Concessionaire will prepare and submit to the Independent Engineer and the Independent Auditor a statement confirming:

(i) the expenditure incurred or committed or to be incurred by the Concessionaire for the period from the date of the last such statement to and including the date of the current statement; and 

(ii) future expenditure anticipated to be made during the next Financial Year.

(D) Financial Year

The Concessionaire shall not change its Financial Year without the prior written approval of the GOAP.

10.11 Conveyance of Water for Domestic and Irrigation use from YLBC

The Concessionaire will (subject to the GOAP making available the requisite amount of Raw Water) make all necessary arrangements for an additional 2 TMC of Raw Water per year to be conveyed for meeting domestic water needs in communities along the alignment of the YLBC and an additional 5 TMC of Raw Water per year for irrigation purposes.  The additional Raw Water for irrigation, after allowing for hydraulic transmission losses, will be drawn from the YLBC at identified offtake points and paid for as indicated in Schedule 2 hereto.  These additional amounts of Raw Water will be conveyed by utilising the surplus capacity of the YLBC following execution of the Rehabilitation Works and in accordance with the terms of the Water Drawal.

10.12 Project Development Plan and Rehabilitation PDP

The Project Development Plan and the Rehabilitation PDP may be amended from time to time by agreement between the parties where appropriate or necessary for the proper and efficient implementation of the Project.  
10.13 Other Obligations

(i) The Concessionaire shall comply with all applicable Laws and give due regard to safety in its construction and planning activities in order to protect life, health, property and the environment.

(ii) The Concessionaire shall provide reasonable access at reasonable times to Competent Authorities to discharge their duties including access to the Site to review progress in construction and operation and maintenance and to ascertain compliance with any of the requirements of this Agreement.

(iii) The Concessionaire shall be directly responsible to the authorities concerned, for the payment of all charges for power, fuel, telephone, and other utilities used.

(iv) The Concessionaire shall employ qualified and skilled personnel required to operate the Facilities. The Concessionaire is free to frame the terms of employment in compliance with applicable laws in India. All such employees shall always remain the responsibility of the Concessionaire.

11. CHANGE OF SCOPE

11.1 General

The GOAP, may, notwithstanding anything to the contrary contained in this Agreement, require provision of such additional works and services, which are beyond the scope of the Project as contemplated by this Agreement (“Change of Scope”).  All such changes shall be made by the GOAP by an order ( “Change of Scope Order”) issued in accordance with the procedure set forth in this clause.

11.2 Procedure for Change of Scope

(i) The GOAP shall, whenever it desires the provision of additional works and services as referred to in clause 11.1, issue to the Concessionaire a notice of change of scope (the “Change of Scope Notice”).

(ii) Upon receipt of such Change of Scope Notice, the Concessionaire shall provide to the GOAP and the Independent Engineer such information as is necessary and reasonable together with appropriate documentation in support of the following:

(a) the impact, if any, which the Change of Scope is likely to have on the Completion Schedule of the Godavari Pipeline or the Rehabilitation Works; 

(b) the cost to the Concessionaire of complying with such Change of Scope Notice (including, without limitation, material and labour cost information furnished in accordance with the current schedule of rates applicable to the works assigned by the GOAP to its contractors, including the premium on such rates); and

(c) the options suggested for implementing the proposed Change of Scope and the effect, if any, each such option would have on the costs and time for the implementation thereof including a detailed breakdown by work classifications.  

The costs of providing such information shall be reimbursed to the Concessionaire by the GOAP to the extent such costs are certified to be reasonable by the Independent Engineer. 

(iii) If the GOAP desires, after receipt of the information set forth in sub-clause (ii), to proceed with the Change of Scope, it shall convey the desired option to the Concessionaire by issuing a Change of Scope Order and the parties shall make good faith efforts mutually to agree upon the costs and timing for implementing the same.  Upon reaching an agreement relating to such costs and timing, the GOAP shall issue a written confirmation of the Change of Scope Order and thereupon the Concessionaire shall proceed with the performance of such order.  In the event that the parties are unable to agree, the GOAP may, by issuing a confirmation in writing of such Change of Scope Order, require the Concessionaire to proceed with the performance of the Change in Scope Order pending resolution of such dispute.  Upon the issue of such Change of Scope Order, the Concessionaire shall proceed with the performance of the Change of Scope Order pending resolution of the dispute under the Dispute Resolution Procedure set out in clause 23.

(iv) A Change of Scope Order will be effective and binding upon issuance of a confirmation of such Change of Scope Order by the GOAP.  Notwithstanding a dispute regarding cost and time for implementation of such Change of Scope Order, but subject to the provisions contained in clause 11.1 (c), the Concessionaire shall proceed with the performance of such Change of Scope Order promptly following the GOAP’s confirmation pursuant to clause 11.1 (c). Pending resolution of any dispute, the GOAP shall pay to the Concessionaire upon completion of work pursuant to such Change of Scope Order, an amount equal to the costs that are certified by the Independent Engineer to be reasonable plus one-half the difference between the amount certified by the Independent Engineer and the amount claimed by the Concessionaire with final adjustments to be made in accordance with the resolution of the dispute under the Dispute Resolution Procedure set out in clause 23.

(v) All claims by the Concessionaire pursuant to this clause shall be supported by such reasonable documentation to enable the GOAP to determine the accuracy thereof, including invoices from contractors and subcontractors and certification of such claims by the Independent Engineer.

12. ENVIRONMENT AND SOCIAL ASSESSMENT

The parties will each comply with their respective obligations specified in the Environment and Social Assessment Report set out in Schedule 6.  

13. WATER SHORTAGE PERIOD

13.1 Water Shortage Period notified by the GOAP

The GOAP may notify the Concessionaire by notice in writing of the commencement of a Water Shortage Period based on the operating rules prepared in accordance with the terms of Water Drawal set in Schedule 2. The GOAP must notify the Concessionaire in writing promptly of the cessation of the Water Shortage Period as soon as the circumstances giving rise to the Water Shortage Period have ceased. The obligation of the GOAP to supply Raw Water in accordance with clause 7(i) (Undertakings of the GOAP) shall recommence upon the cessation of the Water Shortage Period.

13.2 Effect of Water Shortage Period

During the subsistence of a Water Shortage Period (whether notified by the GOAP or otherwise):

(i) the GOAP may reduce the amount of Raw Water from the Abstraction Area;

(ii) the Concessionaire will proportionally reduce the supply of Raw Water (or otherwise reduce and allocate supply as instructed by the GOAP) to all Users, subject to the priority commitments as provided for in the relevant Bulk Water Supply Agreement with VSP, NTPC and VMC;

(iii) the Concessionaire may identify and apply to the GOAP or the appropriate Competent Authority for the right to draw Raw Water from a different source or site other than the Abstraction Area in the event that the Water Shortage Period continues for a period longer than seven (7) days. The GOAP or the appropriate Competent Authority may consider such an application at their discretion; 

(iv) the Concessionaire will have the right to suspend Services under this Agreement, once the water in the available storage capacity, if any,  at the disposal of the Concessionaire is fully utilised; and

(v) the GOAP shall have no liability to recompense the Concessionaire for any liability incurred as a result of a Water Shortage Period, provided however, that the effect of a Water Shortage Period should be subject to mitigation pursuant to clause 16.2.

14. REPRESENTATION AND WARRANTIES

(i) The GOAP represents and warrants that:

(a) it has full power and authority to execute, deliver and perform this Agreement to grant the Concession and to carry out the transactions contemplated herein;

(b) it has taken all necessary governmental action to authorize the execution, delivery and performance of this Agreement;

(c) this Agreement constitutes a legal, valid and binding obligation of the GOAP, enforceable against it in accordance with the terms hereof; and

(d) it is subject to civil and commercial law with respect to this Agreement and the Concession and it hereby expressly and irrevocably waives the defence of sovereign immunity in any jurisdiction to the extent expressly covered by this Agreement.

(ii) The Concessionaire hereby represents and warrants that:

(a) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of India;

(b) it has full power and authority to execute, deliver and perform its obligations under this Agreement and to carry out the transactions contemplated hereby;

(c) it has taken all necessary action to authorize the execution, delivery and performance of this Agreement; and

(d) this Agreement constitutes the legal, valid and binding obligation of it, enforceable against it in accordance with the terms hereof.

(iii) The parties hereby agree that these representations stand as true and valid for the term of the Agreement and each party will have an obligation to disclose to the others as and when any of these representations ceases to be true and valid.

15. INDEPENDENT ENGINEER AND INDEPENDENT AUDITOR

15.1 Appointment

(i) The GOAP shall appoint a consulting engineering firm or body corporate to be the Independent Engineer and a reputed firm of Chartered Accountants practising in India as the Independent Auditor to undertake and perform the duties, work, services and activities set forth in Schedule 7 and Schedule 8 for the Independent Engineer and the Independent Auditor respectively and otherwise as set out in this Agreement and the Schedules.  The appointment of Independent Engineer and Independent Auditor shall be done through a transparent competitive bidding process. The GOAP shall complete such appointment as soon as reasonably practicable. 

(ii) The Independent Engineer and the Independent Auditor shall report to the GOAP about their work, services, and activities pursuant hereto through regular periodic reports as the situation may warrant.  Such report of the Independent Engineer and the Independent Auditor shall include such matters as appropriate to ensure that the GOAP is properly informed.  All reports shall be copied to the Concessionaire.

(iii) Except where it is stated that the decision of the Independent Engineer or the Independent Auditor is final, binding or conclusive, in the event that the Independent Engineer or the Independent Auditor provides a certification or makes a decision or determination with which a party disagrees, then the parties shall in good faith meet, together with the Independent Engineer or the Independent Auditor, as the case may be, with a view to resolving the dispute.  If the parties cannot resolve the dispute within a period of not less than 30 days from the first such meeting, then either party may refer the matter to dispute resolution in accordance with clause 23.

15.2 Fees

(i) The fees payable to the Independent Auditor and the Independent Engineer shall be agreed from time to time between the GOAP and the Independent Auditor and Independent Engineer (but following prior consultation with the Concessionaire and giving due consideration to any reasonable comments of the Concessionaire on the level of fees).  The level of fees shall be reasonable and appropriate for the services provided and consistent with any market rate of fees, which would reasonably be expected to be charged for such services.  Disbursements and out-of-pocket expenses reasonably incurred by the Independent Auditor or the Independent Engineer will be reimbursed at cost subject to the presentation of supporting invoices or other appropriate documentation.

(ii) The Concessionaire shall either pay the fees, costs and expenses of the Independent Engineer and the Independent Auditor 12 months in advance on a quarterly basis or provide a bank guarantee in form and substance acceptable to the GOAP and from a bank approved by the GOAP guaranteeing the payment of such fees for not less than the next 12 month period.  Not less than 14 days before their appointment, the GOAP shall provide to the Concessionaire a notice with an estimate of the fees, costs and expenses for each quarter in the first 12 months of their appointment.  If the Concessionaire has not provided a guarantee, the Concessionaire shall, within 10 days of the receipt of such notice, pay to the GOAP the amount specified therein.  Within 30 days of the end of each quarter thereafter, the GOAP shall provide to the Concessionaire a notice (a “Quarterly Notice”) setting out:

(a) the actual fees incurred in the quarter just ended and the amount of the shortfall or excess payment made by the Concessionaire in respect of that quarter;

(b) the estimate of the fees, costs and expenses of the Independent Engineer and the Independent Auditor for the 12 month period following the end of that quarter in respect of which the GOAP has not received payment; and

(c) the aggregate of the amount payable by the Concessionaire to the GOAP being the amount in paragraph (b) less an amount equal to any excess or plus an amount equal to any shortfall as referred to in paragraph (a),

and the Concessionaire shall, within 10 days of the receipt of the Quarterly Notice, make the payment referred to in paragraph (c) to the GOAP. For the avoidance of doubt, if any guarantee previously provided is no longer in full force or effect or covers a period of less than 12 months, then the Concessionaire shall be either obliged to pay the fees in advance as set out in this paragraph or extend the validity of the Bank Guarantee. 

15.3 Termination of the Independent Engineer and the Independent Auditor

(i) If the Concessionaire has reason to believe that the Independent Engineer or Independent Auditor is not discharging its duties in a fair, efficient and diligent manner, it may make a written representation to the GOAP stating its reasons in detail and seeking termination of the appointment.  Upon receipt of such representation, a meeting shall be held between the GOAP, the Concessionaire and the Independent Engineer and/or Independent Auditor with a view to reaching an amicable resolution of the dispute.  Any decision to terminate the appointment shall be at the discretion of the GOAP.

(ii) The Independent Engineer and/or the Independent Auditor may be removed by the GOAP upon 30 days’ written notice to the Concessionaire and may be replaced by an appropriately qualified substitute in accordance with the provisions of clause 15.1.

15.4 Independent Engineer’s Duties and Authority
Except as expressly stated in this Agreement, the Independent Engineer shall have no authority to relieve the Concessionaire of any of his obligations under this Agreement.
15.5 Engineer’s Representative

(i) The Independent Engineer may appoint a Representative who shall be responsible to the Independent Engineer and shall carry out such duties and exercise such authority as may be delegated to him by the Independent Engineer under this sub‑clause.

(ii) The Independent Engineer may from time to time delegate to his Representative any of the duties and authorities vested in the Independent Engineer and he may at any time revoke such delegation. Any such delegation or revocation shall be in writing and shall not take effect until a copy thereof has been delivered to the Concessionaire and the GOAP.

(iii) Any communication given by the Independent Engineer's Representative in accordance with such delegation shall have the same effect as though it had been given by the Independent Engineer provided that, if the Concessionaire or the GOAP questions any communication of the Independent Engineer's Representative, they may refer the matter to the Independent Engineer who shall confirm, reverse or vary the contents of such communication.

15.6 Appointment of Assistants

The Independent Engineer or his Representative may appoint any number of persons to assist the Independent Engineer's Representative in the carrying out of his duties under this clause. He shall notify the Concessionaire and the GOAP of the names, duties and scope of authority of such persons. Such assistants shall have no authority to issue any instructions to the Concessionaire save in so far as such instructions may be necessary to enable them to carry out their duties and to secure their acceptance of materials, plant or workmanship as being in accordance with this Agreement, and any instructions given by any of them for those purposes shall be deemed to have been given by the Independent Engineer's Representative.
15.7 Instructions in Writing
(i) Instructions given by the Independent Engineer shall be in writing, provided that if for any reason the Independent Engineer considers it necessary to give any such instruction orally, the Concessionaire shall comply with such instruction. Confirmation in writing of such oral instruction given by the Independent Engineer, whether before or after the carrying out of the instruction, shall be deemed to be an instruction within the meaning of this clause.  If the Concessionaire, within 7 days, confirms in writing to the Independent Engineer any oral instruction of the Independent Engineer and such confirmation is not contradicted in writing within 7 days by the Independent Engineer, it shall be deemed to be an instruction of the Independent Engineer.

(ii) In the event of the Independent Engineer fails to confirm his oral instructions within seven days of such oral instructions, the Concessinaire shall be at liberty to confirm such oral instructions and the same shall be binding on Independent Engineer. 

(iii) The provisions of this sub‑clause shall apply equally to instructions given by the Independent Engineer's Representative and any assistants of the Independent Engineer's Representative appointed pursuant to this clause.
15.8 Engineer to Act Impartially

Wherever the Independent Engineer is required to exercise his discretion by giving his decision, opinion or consent, or expressing his satisfaction or approval, or determining value, or otherwise he shall exercise such discretion impartially within the terms of this Agreement and having regard to all the circumstances.

16. CHARGES 

16.1 Collection of Charges

(i) The Concessionaire shall be entitled to collect and appropriate Charges from Users. The collection of Charges may be delegated by the Concessionaire to any person, who shall collect such Charges as agent for and on behalf of and in the name of the Concessionaire.

(ii) The GOAP expressly recognises that if any User fails to pay Charges as required, the Concessionaire may exercise all rights and remedies available under the law for recovery of Charges including suspension, termination or cancellation of supply of Services to the relevant User. The Concessionaire will notify the GOAP from time to time of all action taken to recover Charges. 

16.2 Review of Formulae and basis for determining Charges

(i) The parties shall procure that the Initial Charges to be levied by the Concessionaire shall be determined by the Charges Review Committee according to the procedures and principles set out in Schedule 9 within the time periods required under clause 10.3(i). Effective from the 1st April each year succeeding the first year of the Concession, the Concessionaire shall submit to the Charges Review Committee a review of the Charges based on the principles and formula set out in Schedule 9. Each of the Concessionaire and the GOAP will ensure that throughout the term of the Concession each of them has nominated and appointed one representative each to the Charges Review Committee (the first such nomination and appointment to be made no later than the Effective Date). The Concessionaire will nominate its representative, who is from organizations or agencies other than that of the GOAP or VMC, and holding equity in the Concessionaire. The  third member, (who shall be the Chairperson), will be a retired judge of any of the High Courts of Judicature in India, appointed by the GOAP from and out of three names recommended by the Concessionaire. The Concessionaire shall provide such names upon request by the GOAP.

(ii) The Charges Review Committee will consider each review of charges submitted by the Concessionaire and will either confirm such review, or if it does not agree with the Concessionaire’s review, otherwise confirm its own review based on the provisions and formula set out in Schedule 9.  The Charges will be amended accordingly upon such confirmation by the Charges Review Committee. 

(iii) The Concessionaire will have the right to request an increase in the Charges on the occurrence of any event set out hereunder: 

(a) the occurrence of any Shortfall (as certified by the Independent Auditor) which has not previously been accounted for in an increase of Charges; or

(b) there occurs a Water Shortage Period; or

(c) there occurs a Force Majeure event; or

(d) there is loss of revenue when the GOAP temporarily assumes control of the Facilities pursuant to clause 17.7 (Requisition of Facilities) and the expenses incurred to repair any damage that occurred to the Facilities during the period of requisition of Facilities by the GOAP; or

(e) the GOAP is in breach of any of its obligations under clause 7 or 9 of this Agreement.

(iv) The Charges Review Committee will review the basis for determining Charges on account of the occurrence of any event set out above and determine the revised rate within a period of three months from the date of receipt of a request for an increase in Charges from the Concessionaire. The revised rate must properly and reasonably compensate the Concessionaire for the effect of the event and any losses or damages incurred or likely to be incurred as a consequence thereof and to ensure that the Concessionaire is substantially in the same economic and financial position as it would have been in but for the occurrence of the relevant event.

(v) The GOAP shall have the right at any time by notice in writing to the Concessionaire to require the Concessionaire to set Special Charges for any User. 

(vi) In the event of the GOAP exercising its rights under paragraph (v), then:

(a) if the Special Charges are lower than the Charges which the Concessionaire would otherwise be entitled to receive, the Concessionaire will, at the same time as a Billing Statement is sent to the relevant User under the relevant supply contract, send to APIIC (on behalf of the GOAP as per the Charges Equalisation Fund mechanism provided in Schedule 9 of this Agreement) an invoice for payment by APIIC (on behalf of the GOAP) of an amount equal to the difference between the Charges and the Special Charges;

(b) if the Special Charges are higher than the Charges, the Concessionaire will, at the same time as a Billing Statement is sent to the relevant User under the relevant supply contract, send to APIIC (on behalf of the GOAP) a statement setting out the payment to be made by the Concessionaire to APIIC (on behalf of the GOAP) of the excess amount which it will receive as a result of it charging the Special Charges rather than the Charges;
(c) any payment due by APIIC (on behalf of the GOAP) to the Concessionaire under paragraph (a) and any payment due by the Concessionaire to APIIC under paragraph (b) shall each be made on the relevant Due Date upon which the relevant User is required to make its payment under Bulk Water Supply Agreement with the Concessionaire (subject, in the case of a payment by the Concessionaire, to receipt of the relevant payment from the User); and
(d) any payment received by APIIC (on behalf of the GOAP) from the Concessionaire shall be deposited into a trust account with a bank approved by the Concessionaire and any amounts standing to the credit of that account from time to time shall only be used for the purpose of making payments to the Concessionaire in accordance with paragraph (a) above.  The terms applying to the operation of such account shall require the joint signatures of APIIC (on behalf of the GOAP) and the Concessionaire in order to make any withdrawal.  Any amount standing to the credit of such account upon the expiration of the Concession Period or the Termination Date shall be paid to APIIC (on behalf of the GOAP).
(vii) The decisions of the Charges Review Committee will be final and binding on the parties hereto.  

17. FORCE MAJEURE

17.1 Force Majeure 

The Concessionaire or the GOAP, as the case may be, will be entitled to suspend or excuse performance of its respective obligations under this Agreement to the extent that such performance is impeded by an event of Force Majeure (a “Force Majeure”).

17.2 Force Majeure Events

A Force Majeure event means any event or circumstance or a combination of events and circumstances referred to in this clause, which (a) is beyond the reasonable control of the affected party, (b) such party could not have prevented or reasonably overcome with the exercise of reasonable skill and care, (c) does not result from the negligence of such party or the failure of such party to perform its obligations hereunder, (d) is of an incapacitating nature and prevents or causes a delay or impediment in performance and (e) is all or any of the following circumstances:

(i) NON-POLITICAL EVENTS

(a) act of God including earthquake, flood, inundation, landslide, exceptionally adverse weather conditions, storm, tempest, hurricane, cyclone, lightning, thunder, volcanic eruption, fire or other extreme atmospheric conditions;

(b) radioactive contamination or ionising radiation except as may be attributable to the Concessionaire’s use of radiation or radio-activity;

(c) strikes, lockouts, boycotts, labour disruptions or any other industrial disturbances not arising on account of the acts or omissions of the Concessionaire; 

(d) any judgement or order of any court of competent jurisdiction or statutory authority in India made against the Concessionaire in any proceedings for reasons other than failure of the Concessionaire to comply with any applicable law or applicable permits or on account of breach thereof, or of any contract, or enforcement of this Agreement or exercise of any of its rights under this Agreement by the GOAP; or

(e) any event or circumstances of a nature analogous to any of the foregoing;

(ii) POLITICAL EVENTS

(a) Change in Law, other than any Tax Laws, for which no relief is provided under this Agreement;

(b) expropriation or compulsory acquisition by the Government of India or its agency of any material assets or rights of the Concessionaire, for no fault of the Concessionaire;

(c) unlawful or unauthorised revocation of, or refusal to renew or grant any Clearance required by the Concessionaire to perform its obligations by the Government of India or its agency without valid cause, provided that such delay, modification, denial, refusal or revocation did not result from the Concessionaire’s inability or failure to comply with any condition relating to grant, maintenance or renewal of such consents or permits applied on a non-discriminatory basis; or

(d) any requisition of the facility by the GOAP in accordance with clause 17.7 exceeding 3 months in duration.

(iii) OTHER EVENTS

(a) an act of war (whether declared or undeclared), hostilities, invasion, armed conflict or act of foreign enemy, blockade, embargo, prolonged riot, insurrection, terrorist or military action, civil commotion or politically motivated sabotage, for a continuous period exceeding 7 (seven) days; or

(b) following the Commercial Operations Date, a Water Shortage Period applies for a continuous period of not less than 12 months.

17.3 Exceptions to Force Majeure

(i) FOR THE GOAP

The GOAP will not have the right to consider any of the following circumstances to be an event of Force Majeure that would suspend the performance or excuse the non-performance of its obligations under this Agreement:

(a) the expropriation, confiscation or nationalization of the Facilities by the GOAP or any Competent Authority  of the GOAP, as the case may be, or requisition of the Facilities;

(b) the imposition of any blockade, embargo, import restrictions, rationing or allocation by the GOAP or any Competent Authority of the GOAP;

(c) any delay or difficulty in handing over Vacant Possession of the Site; or 

(d) strikes, lockouts or other industrial actions or labour disputes by the employees of the GOAP or any Competent Authority of the GOAP.

(ii) FOR THE CONCESSIONAIRE

The Concessionaire will not have the right to consider any of the following circumstances to be an event of Force Majeure that would suspend the performance or excuse the non-performance of its obligations under this Agreement:

(a) late delivery of any equipment or materials where such delivery is not attributable to Force Majeure events mentioned in clause 17.2;

(b) economic hardship including insufficiency of funds; or

(c) general economic slowdown.

17.4 Procedure for Force Majeure

(i) If a party claims relief on account of a Force Majeure event, then the party claiming to be affected by the Force Majeure event shall, as soon as reasonably practicable and in any event within seven days of becoming aware of the Force Majeure event, give written notice, with a description in reasonable detail of the effect of such event of Force Majeure, to the other party, including the dates of commencement and estimated cessation of such Force Majeure event and its effects on the party’s obligations under this Agreement. Upon cessation of the situation which led to the party claiming Force Majeure under this clause, the relevant party shall within 7 days thereof notify the other party in writing of the cessation and the parties shall as soon as practicable thereafter continue performance of all obligations under this Agreement. 

(ii) The party receiving the claim for relief under Force Majeure shall, if it wishes to dispute the claim, give a written notice of dispute to the party making the claim within 30 days of receiving the notice of claim.  If the notice of claim is not contested within 30 days as stated above, all the parties to this Agreement shall be deemed to have accepted the validity of the claim and their obligations under this Agreement shall remain suspended. If any party disputes a claim, the parties shall follow the procedures set forth in clause 23 (Dispute Resolution Procedure).

(iii) If the Force Majeure continues for a period of six months then either party may terminate this Agreement in accordance with clause 20.1(ii).

17.5 Revised Timetable 

Provided that the party claiming to be affected by the Force Majeure event has complied with the notice procedure under this clause, any time period specified in this Agreement for the performance of an obligation, including the Concession Period, will be appropriately extended for a period equal to that during which the effect of the Force Majeure event applies to the obligation.

17.6 Consultation and Duty to Mitigate 

The party claiming relief under Force Majeure shall, at its own cost, take all steps reasonably required to remedy and mitigate the effects of the Force Majeure event and restore its ability to perform its obligations under this Agreement as soon as reasonably practical. The parties shall consult with each other to determine the reasonable measures to be implemented to minimize the losses of each party resulting from the Force Majeure event. The party affected by Force Majeure shall keep the other parties informed of its efforts to remedy the effect of the Force Majeure event and shall make reasonable efforts to mitigate such event on a continuous basis and shall provide written notice of the resumption of performance hereunder. Except as specifically stated to the contrary, no party shall be relieved of its obligations under this Agreement by reason of impossibility of performance or any other circumstance whatsoever beyond its control.

17.7 Requisition of Facility

(i) In the event of a national or state emergency, the GOAP will have the right, upon seven days’ written notice to the Concessionaire, temporarily to assume control of the Facilities by deputizing duly qualified personnel in place of the Concessionaire, provided however, that within three days after the termination of the circumstances giving rise to the GOAP's assumption of control of the Facilities, the GOAP will not, under any circumstances, continue to be in control of the Facilities and provided further that any such requisition extending beyond a period of three months will be treated as a Force Majeure event.

(ii) The determination as to whether the circumstances giving rise to the GOAP's assumption of the operation and maintenance of the Facilities cease to exist will be a question of fact and will not in any manner be connected with or dependent upon a declaration of national emergency under the constitution of India or any official notification by any Competent Authority or revocation of such declaration or notification.

(iii) In the event of any assumption of control of the Facilities by the GOAP as set forth in subsection (i) above, the Concessionaire may apply to the Charges Review Committee to revise the Charges as per clause 16.2 (iii). 

(iv) During the period in which the GOAP assumes control of the Facilities, the GOAP will be responsible for discharging the obligations of the Concessionaire under the Financing Agreements including promptly discharging sums due and owing to the Lenders (including any interest or other amounts accrued thereon) pursuant to the Financing Agreements and operating and maintaining the Project and including all statutory payments required to be made by the Concessionaire in relation to the Facilities. The duties and obligations of the Concessionaire will be suspended during such period and the GOAP will operate and maintain the Facilities in accordance with the provisions of this Agreement and the Financing Agreements and the Requirements and the Concessionaire will not be liable in relation to any claim or cause of action arising or relating to the operation of the Facilities or the provision of the Services during such time as the Facilities are requisitioned under the provisions of this clause.

(v) The GOAP will indemnify and hold the Concessionaire harmless (i) against any claims arising out of or in relation to the period of time during which the Facilities are under the control of the GOAP and (ii) against any breach by the Concessionaire under the Financing Agreements arising due to the GOAP’s control of the Facilities during such period and will pay the Concessionaire an amount equal to the loss of Revenue suffered by the Concessionaire after adjusting for all payments made by the GOAP in respect of the Concessionaire’s obligations under the Financing Agreements.

(vi) In no event will the GOAP’s assumption of control of the Facilities be deemed to be a transfer of the Concessionaire’s interests in the assets or the Facilities created out of the investments from the Concessionaire or a transfer of the Concessionaire’s rights and obligations in relation to the Facilities arising pursuant to this Agreement.

(vii) On return of control of the Facilities by the GOAP to the Concessionaire, the Concessionaire will have the right to require the Independent Engineer to inspect the Facilities prior to resuming construction, operation and maintenance on the Facilities. In the event the Independent Engineer reports that there has been any damage to the Facilities other than normal wear and tear or any deterioration thereof, it will submit a report stipulating the extent of such damage. The Concessionaire may apply to the Charges Review Committee to revise the Charges as per clause 16.2 (iii) to recover any cost or expense or loss of revenue relating therefrom. 

18. PERFORMANCE SECURITY

18.1 Initial Guarantee

The Concessionaire shall maintain the Initial Guarantee in full force and effect from the date of this Agreement until the GP Commencement Date.

18.2 Performance Guarantee

The Concessionaire shall maintain the Performance Guarantee in full force and effect from the Commercial Operations Date until the expiration of the Concession Period or sooner termination of this Agreement or, if later, until all obligations and liabilities of the Concessionaire hereunder are fully discharged.

18.3 Godavari Pipeline Guarantee

The Concessionaire shall maintain the Godavari Pipeline Guarantee in full force and effect from the GP Commencement Date until the Works for Godavari Pipeline have been completed (as certified by the Independent Engineer).

18.4 Rehabilitation Works Guarantee

The Concessionaire shall maintain the Rehabilitation Works Guarantee in full force and effect from the date for the commencement Rehabilitation of Works as determined under clause 10.4 until the Rehabilitation Works have been completed (as certified by the Independent Engineer).

18.5 Payment of Damages

If the Concessionaire fails at any time to meet any of the tests set out in Schedule 11 on the due date for performance as set out in such Schedule, the Concessionaire will pay to the GOAP on such date on which performance was due (1) the liquidated damages as set out adjacent to the relevant test, less (2) any amounts paid to Users for a failure to supply Raw Water under the relevant contract of supply resulting from the same breach by the Concessionaire. The GOAP may demand payment under the relevant Bank Guarantee for the payment of liquidated damages due from the Concessionaire under this clause.

18.6 Liquidated Damages not a Penalty

The parties acknowledge and agree that because of the unique nature of the Project, it is difficult to determine with precision the amount of damages that would or might be incurred by the GOAP as a result of the Concessionaire’s failure to achieve the tests set out in Schedule 11.  It is understood and agreed by the parties that:

(i) The GOAP will be damaged by a failure of the Concessionaire to meet such tests;

(ii) It would be impracticable or extremely difficult to fix the actual damages resulting therefrom;

(iii) The payments from the Concessionaire to the GOAP are in the nature of liquidated damages and are not a penalty and are fair and reasonable;

(iv) Such payment represents a reasonably estimate of fair compensation that may reasonably be anticipated from such failure which are payable on submission of necessary proof; and

(v) The liquidated damages are intended to represent a ceiling on damages payable for a failure to meet such tests (but without prejudice to any other rights of the GOAP including the right to terminate this Agreement).

18.7 Liability

Neither Party under this agreement shall be liable to the other Party in contract, tort, warranty, strict liability or any other legal theory for any indirect, consequential, incidental, punitive or exemplary damages including such damages arising in respect of consequential financial or economical loss. 

19. EVENTS OF DEFAULT

19.1 The GOAP Events of Default

The following events or circumstances will be events of default by the GOAP (“GOAP Events of Default”);

(i) a material breach by the GOAP of its obligations under clauses 7or 9  of this Agreement which in each such case is not cured within a period of 3 months from the giving of notice by the Concessionaire;

(ii) breach of any express representation or warranty by the GOAP where such breach is not remedied within 120 days of receipt of written notice from the Concessionaire specifying such breach and requiring the GOAP to remedy the same; or

(iii) repudiation of this Agreement by the GOAP; or

(iv) failure by the GOAP to make any payment to the Concessionaire under clause 16.2(vi) which is not cured within a period of 3 months from the giving of notice by the Concessionaire.

19.2 Concessionaire Events of Default

The following events and circumstances will be events of default of the Concessionaire (the “Concessionaire Events of Default”):

(i) a material breach by the Concessionaire of its obligations under this Agreement which is not cured within a period of 3 months from the giving of notice by the GOAP;

(ii) a breach of any express representation or warranty by the Concessionaire where such breach is not remedied within 120 days of receipt of written notice from the GOAP specifying such breach and requiring the Concessionaire to remedy the same;

(iii) there is a change in the ownership or control of the Concessionaire without the prior written consent of the GOAP;

(iv) the Dissolution of the Concessionaire; or

(v) repudiation of this Agreement by the Concessionaire.

20. TERMINATION

20.1 Termination following a Event of Default or Force Majeure

(i) Upon the occurrence of an Event of Default, any defaulting party must promptly provide copies to the Lenders’ representative or agent of all notices with respect to such Event of Default received from or delivered to the defaulting party.

(ii) Upon the expiration of any cure period for an Event of Default or the continuation of Force Majeure for a period of 6 months the GOAP or the Concessionaire in the case of Force Majeure, or the non-defaulting party in the case of an Event of Default, as the case may be, may issue a Notice of Intention to Terminate. Such notice shall specify in reasonable detail the Force Majeure event, Concessionaire Event of Default or the GOAP Event of Default, as the case may be, giving rise to the Notice of Intention to Terminate.

(iii) Following the issuance of a Notice of Intention to Terminate the parties will consult for a period of 90 days, or such longer period as the parties may agree in writing, as to what steps will be taken with a view towards preventing termination of this Agreement and/or curing the relevant Event of Default or the Force Majeure.

(iv) Upon the expiration of the consultation period under this clause and the time period for the exercise of the Lenders’ rights in accordance with the Direct Agreement and unless the parties will have otherwise agreed, or unless the Event of Default giving rise to the Notice of Intention to Terminate has been remedied or the Force Majeure is cured, the party giving the Notice of Intention to Terminate may terminate this Agreement by delivering a notice of termination to the other party and whereupon this Agreement shall immediately terminate.

21. TRANSFER AND PURCHASE OF FACILITIES AND STEP OUT RIGHTS

21.1 Transfer Upon Expiry of Concession Period

(i) Six months prior to the anticipated expiry of the Concession Period, the GOAP and the Concessionaire will meet and agree on detailed procedures for the transfer of the Facilities. At the time of such meeting, the Concessionaire will submit a detailed list of the structures, equipment, and items to be transferred and the names of its representatives in charge of the transfer, and the GOAP will inform the Concessionaire of the identity of its representatives in charge of the transfer.

(ii) During the six-month period prior to the anticipated transfer of the Facilities the Concessionaire will provide such training services to the representatives and employees of the GOAP as may be reasonably necessary for the GOAP to operate and maintain the Facilities efficiently and safely following such transfer.

(iii) Subject to clause 21.7(vi), there shall be no payment, charge or cost payable by the GOAP to the Concessionaire in respect of the transfer of the Concession, the Facilities, the Site and all other assets (excluding cash, bank balance and marketable securities) and rights of the Concessionaire to the GOAP upon the expiration of the Concession Period except only taxes, stamp duty, registration or similar charges payable on the transfer of the assets (which taxes, duties or charges shall be borne by the GOAP).  This paragraph is without prejudice to amounts due by the GOAP to the Concessionaire hereunder and accrued but unpaid on the date of such transfer.

21.2 Transfer to Substitute Entity

The transfer of the Facilities and the Concession to any Substitute Entity will occur in accordance with the procedure specified in the Direct Agreement (Schedule 10). 

21.3 Transfer upon Termination by the Concessionaire

(i) Upon a transfer of Facilities to the GOAP in the event of a GOAP Event of Default (in accordance with Clause numbers 19.1 (i), (ii) and (iii)), the GOAP will (i) pay to the Lenders all sums due and owing to the Lenders under the Financing Agreements, including any interest accrued thereon and any other amounts due and payable; and (ii) pay to the Concessionaire the Termination Payment calculated as at the Termination Date.

(ii) For the purposes of this clause the Termination Payment as calculated on the Termination Date will equal:

(a) the aggregate of the Total Cost of Construction and O&M Expenses actually incurred as at such date and as certified by the Independent Auditor, provided that such amount shall not exceed the aggregate of (1) the Total Cost of Construction which it is assumed would have been incurred pursuant to the Model upon the completion of the Works for the Godavari Pipeline or, if the Rehabilitation Works have commenced, upon the completion of the Rehabilitation Works plus (2) the aggregate of O&M Expenses which it is assumed would have been incurred pursuant to the Model as at the Termination Date;

Less:

(b) the aggregate of all revenues received by the Concessionaire from the sale of Raw Water to Users plus the amount of Revenue which should have been received by the Concessionaire but which was not so received because the Concessionaire was in breach of its obligation to supply Raw Water to any person in accordance with the terms of this Agreement or the relevant supply agreement, in each case as certified by the Independent Auditor;

Less:

(c) all amounts paid by the GOAP to the Lenders in accordance with clause 21.3(i),

Plus:

(d) the Equity Return.


provided that, if the Termination Payment is a negative number, then it shall be deemed to be zero for the purpose of determining the obligation of the GOAP to make any payment to the  Concessionaire.

Nothing in this clause shall prejudice the right of the GOAP to recover from the Concessionaire any amounts due and payable to it by the Concessionaire hereunder (but without prejudice to the obligation to make the payment to the Lenders).

21.4 Step Out Rights of the Strategic Investors

In the event of a GOAP Event of Default [in accordance with Clause numbers 19.1 (iv)], the Strategic Investors investing into the Concessionaire shall have an option to exit wherein the GOAP shall buy out their entire equity holding at the face value plus the agreed Equity Return.
21.5 Transfer upon Termination by the GOAP

Upon a transfer of the Facilities to the GOAP in the event of a Concessionaire Event of Default, the GOAP will pay to the Lenders all sums due and owing to the Lenders under the Financing Agreements, including any interest accrued thereon and any other amounts due and payable.  No other payment shall be made by the GOAP.  If the amount paid by the GOAP to the Lenders exceeds the fair market value of the assets transferred to the GOAP taking the remaining Concession Period as the useful life of such assets (as determined by an expert government approved valuer appointed by the GOAP (acting at the cost and expense of the Concessionaire)) then the Concessionaire shall pay an amount equal to the excess to the GOAP upon the transfer of the Facilities.  Nothing in this clause shall prejudice the right of the GOAP to recover from the Concessionaire any amounts due and payable to it by the Concessionaire hereunder (but without prejudice to the obligation to make the payment to the Lenders).

21.6 Transfer upon termination due to Force Majeure 

(i) If Termination is due to a Force Majeure Event, which is a Non Political Event or an Other Event, the GOAP will upon a transfer of the Facilities to the GOAP pay to the Lenders all sums due and owing to the Lenders under the Financing Agreements including any interest accrued thereon and any other amounts due and payable.  No payments shall be made to the Concessionaire provided that, if the Concessionaire receives insurance proceeds as a consequence of the occurrence of such Force Majeure Event which, when aggregated with the payment to the Lenders, exceeds the fair market value of the assets to be transferred to the GOAP taking the remaining Concession Period as the useful life of such assets (such value as determined (subject to the following definition of “fair market value of the assets transferred”) by an expert government approved valuer appointed by the GOAP (acting at the cost and expense of the GOAP)), then the Concessionaire shall, upon the transfer, pay to the GOAP an amount equal to the excess.

(ii) If Termination is due to a Force Majeure event which is a Political Event then the GOAP will upon a transfer of the Facilities to the GOAP:

(a) pay to the Lenders all sums due and owing to the Lenders under the Financing Agreements, including any interest accrued thereon and any other amounts due and payable; and 

(b) pay to the Concessionaire an amount equal to the then fair market value of the assets transferred to the GOAP taking the remaining Concession Period as the useful life of such assets as determined (subject to the following definition of “fair market value of the assets transferred”) by an expert government approved valuer appointed by the GOAP (acting at the cost and expense of the GOAP) less (1) the amount of any insurance proceeds received by the Concessionaire as a consequence of the occurrence of such Force Majeure event or which should have been received had the Concessionaire complied with its obligations under this Agreement and (2) any amounts then due  and payable to the GOAP by the Concessionaire under this Agreement and (3) any amounts which the Concessionaire is entitled to claim in compensation in respect of the expropriation or compulsory acquisition of the assets or rights of the Concessionaire from the party responsible for such expropriation or acquisition and (4) the amount paid to the Lenders under paragraph (a) above.  If the amount calculated in accordance with this paragraph (b) exceeds the amount in paragraph (a), then the Concessionaire shall pay the amount of the excess to the GOAP upon the transfer of the Facilities (but without prejudice to the obligation of the GOAP to make the payment under paragraph (a)).

(iii) Nothing in this clause shall prejudice the right of the GOAP to recover from the Concessionaire any amounts due and payable to it by the Concessionaire hereunder.

(iv) For the purposes of this clause, any reference to “fair market value of the assets transferred” shall mean:

(a) if the transfer takes place in respect of assets where the relevant Works have not yet been completed, then the value shall be deemed to be the aggregate of the Total Cost of Construction for such Works actually incurred as at the date of transfer as certified by the Independent Auditor, provided that such amount shall not exceed the aggregate of the Total Cost of Construction which it is assumed would have been incurred pursuant to the Model upon the completion of the relevant Works; or

(b) if the transfer takes place when the Works for the Godavari Pipeline or the Rehabilitation Works, as the case may be, have been completed, then the relevant applicable value shall be the fair market value of the relevant assets as a going concern (and by reference to the deemed useful life of such assets) as determined by the relevant approved valuer.

21.7 Common Terms Relating to Transfer of Facilities

(i) On the expiry of the Concession Period or, if earlier, on the Termination Date the Concession, the Facilities, the Site and all other assets and rights of the Concessionaire relating to the Project will be transferred to the GOAP (but excluding for the avoidance of doubt any cash on hand of the Concessionaire).

(ii) Without prejudice to clause 21.1, the parties will meet to agree procedures as soon as possible and in any event within 3 days of either party giving notice to the other party requesting such a meeting. The procedure for the transfer will be evolved by consensus between the parties, but to the extent that they cannot agree such procedure within 15 days either party may submit the matter to arbitration under clause 23 (Dispute Resolution Procedure). At the time of such meeting, the Concessionaire will submit a detailed list of the structures, equipment, and items to be transferred and the names of its representatives in charge of the transfer, and the GOAP will inform the Concessionaire of the identity of its representatives in charge of the transfer.

(iii) All designs, plans and other engineering drawings, including the as-built drawings and operation and maintenance manuals will be transferred to the GOAP, as the case may be, upon the transfer. The transfer will be free of all Encumbrances or restrictions or conditions whatsoever.

(iv) Each party will sign such documents as are required to evidence and perfect such transfer.

(v) If the termination is on account of the GOAP Event of Default, the GOAP shall complete the obligations of the Concessionaire in relation to all the employees of the Concessionaire employed in relation to the operation and maintenance of the Facilities or provide fair and just compensation for termination of employment to such employees as required under law or their contract of employment. In all other cases, the liability of workmen shall rest with the Concessionaire. 

(vi) The GOAP will purchase all stocks of materials and spare parts used or to be used in connection with the operation (and, if before completion of the construction, with the construction) of the Facilities at fair market value. The Concessionaire will ensure that at the date of such termination it has a stock of supplies and spare parts for the operation and maintenance of the Facilities for a period of 90 days in accordance with this Agreement and the Requirements. 

(vii) All costs and expenses such as stamp duty, registration charges and taxes, if any incurred in the transfer will be borne by the GOAP. 

(viii) The Concessionaire will assign to the GOAP or its nominated agency at the time of transfer all unexpired guarantees and warranties by contractors and suppliers and all insurance policies. Subject to any security granted in favour of the Lenders, the Concessionaire will ensure that any rights, which are to be so assigned, are capable of assignment and such assignment has been approved under the terms of the relevant contract by the counterparty to the Concessionaire.

(ix) The Concessionaire will assign to the GOAP all contracts, equipment contracts, supply contracts and all other contracts relating to the Project entered into by the Concessionaire and subsisting at the time of transfer except contracts with employees. The Concessionaire will ensure that the GOAP's interests and entitlement to assignment are subject to any security granted in favour of the Lenders. The Concessionaire will ensure that any rights, which are to be so assigned, are capable of assignment and such assignment has been approved under the terms of the relevant contract by the counterparty to the Concessionaire.

(x) The Concessionaire, after the transfer in accordance with the terms of this Agreement, will indemnify the GOAP for any claims arising during the period the Concessionaire was operating the Facilities. 

22. INTEREST

In the event that any party does not pay any sum payable pursuant to this Agreement owed to the other party on the due date thereof such party shall pay interest on such sum on demand from the date of such non-payment until the date such sum is paid at the rate equal to the then existing Prime Lending Rate of the State Bank of India. Such interest shall accrue from day to day and be calculated on the basis of a 365-day year.

23. DISPUTE RESOLUTION PROCEDURE

(i) If there is any disagreement, difference or dispute relating to or arising out of this Agreement between the Parties, the same shall be resolved in the manner provided under the Andhra Pradesh Infrastructure Development Enabling Act, 2001.

(ii) In the event that the Parties are unable to resolve any dispute, controversy or claim relating to or arising out of this Agreement, in the manner provided under the Andhra Pradesh Infrastructure Development Enabling Act, 2001, such dispute, controversy or claim shall be finally settled by a panel of arbitrators (the “Arbitration Panel”) in accordance with the Arbitration and Conciliation Act, 1996.

(iii) The Arbitration Panel shall consist of three arbitrators.  The GOAP shall appoint one arbitrator and the Concessionaire shall appoint one arbitrator.  The two arbitrators so appointed shall appoint a third arbitrator, who will be the Presiding Arbitrator and the Arbitration proceedings shall be conducted in accordance with the Arbitration and Conciliation Act, 1996. 

(iv) Any award by the Arbitration Panel shall be final and binding on the parties.  The venue of arbitration shall be Hyderabad and the language of arbitration shall be English. 

24. INSURANCE

(i) The Concessionaire will, on and from the Effective Date, maintain or cause to be maintained, at its own expense, such insurance policies as are customarily and ordinarily available in India on commercially reasonable terms and reasonably required to be maintained consistent with similar facilities of the size and type of the Facilities and as may be required by the Lenders.

(ii) The Concessionaire will furnish to the GOAP copies of certificates of insurance in respect of the insurance policies referred to in this clause as soon as reasonably practicable after they are received by the Concessionaire and from time to time will furnish evidence to the GOAP that all premiums have been paid, and that the relevant policies remain in existence. 

(iii) In the event that the Concessionaire does not maintain the insurance policies as required under this Agreement, the GOAP reserves the right to direct the Concessionaire to pay the insurance premium due and if the Concessionaire fails to do so, the GOAP reserves the right to effect such policies and recover the costs and expenses incurred in this regard from the Concessionaire (including by exercising rights under the Performance Guarantee). In case of such failure on the part of the Concessionaire, the GOAP shall not be liable for damages or claims and the Concessionaire shall indemnify the GOAP for all liabilities, costs and expenses arising out of or as a consequence of such failure.

25. FINANCING AND LENDERS’ RIGHTS

(i) The Concessionaire will be solely responsible for obtaining all of the finance, both debt and equity, for the proper implementation of the Project in accordance with this Agreement. The GOAP will co-operate with the Concessionaire as may be reasonably necessary to enable the Concessionaire to achieve timely Financial Close (without imposing any additional obligation or liability on the GOAP).

(ii) The Concessionaire will have the right to assign by way of security its rights under this Agreement and under all other agreements entered into in connection with the Project to the Lenders. The assignment in favour of the Lenders by the Concessionaire will in no way affect the obligations of the Concessionaire under this Agreement. The Concessionaire will also be entitled to grant in favour of the Lenders a first ranking security interest over all rights and assets held or enjoyed by the Concessionaire in connection with the Project, including but without limitation over the Concessionaire’s interests in the Facilities and the Site. 

(iii) The GOAP will render such assistance as the Lenders may require to exercise their rights under the Direct Agreement and shall grant appropriate and required Clearances to any Substitute Entity provided that the Substitute Entity meets all the requirements, if any, for the grant of Clearances applied on a non-discriminatory basis. 

26. LANGUAGE

26.1 Proceedings

Meetings of the parties shall be conducted in English.  Notices (including accompanying papers) and minutes of such meetings shall be prepared in English.

26.2 Documents

Each other document in connection with this Agreement shall be in English or accompanied by an English translation.  The receiving party shall be entitled to assume the accuracy of and rely upon any English translation of any document, notice or other communication given or delivered to it pursuant to this clause.

27. ASSIGNMENT

Save as provided for in clause 25, this Agreement shall be binding on and ensure for the benefit of each party’s successors in title.  No party shall assign, or declare any trust in favour of a third party over, all or any part of the benefit of, or its rights or benefits under, this Agreement except Group / Subsidiary Companies. 

28. ENTIRE AGREEMENT

28.1 Whole and only agreement

This Agreement constitutes the whole and only agreement between the parties relating to the subject matter of this Agreement.

28.2 No reliance on pre-contractual statements

Each party acknowledges that in entering into this Agreement it is not relying upon any pre‑contractual statement that is not set out in this Agreement.

28.3 Exclusion of other rights of action

Except in the case of fraud, no party shall have any right of action against any other party to this Agreement arising out of or in connection with any pre-contractual statement except to the extent that it is repeated in this Agreement.

28.4 Meaning of pre-contractual statement

For the purposes of this clause, “pre‑contractual statement” means any draft, agreement, undertaking, representation, warranty, promise, assurance or arrangement of any nature whatsoever, whether or not in writing, relating to the subject matter of this Agreement made or given by any person at any time prior to the date of this Agreement.

28.5 Variation

This Agreement may only be varied in writing signed by each of the parties.

29. NOTICES

29.1 Notices to be in writing

A notice under this Agreement shall only be effective if it is in writing.  Telexes, faxes and e-mail are permitted.

29.2 Addresses

Notices under this Agreement shall be sent to a party at its address and for the attention of the individual set out below:

	The Director in Charge

Visakhapatnam Industrial Water Supply Company Limited

c/o APIIC, 6th Floor, 

Parisrama Bhavanam, 

Fateh Maidan Road, Basheerbagh, 

Hyderabad -500 004


	Principal Secretary to GoAP

Industries and Commerce Department, 

A.P Secretariat, 

Hyderabad- 500 022

Principal Secretary to GoAP

Irrigation & CAD Department, 

AP Secretariat, 

Hyderabad- 500 022




Provided that a party may change its notice details on giving notice to the other parties of the change in accordance with this clause 29.  That notice shall only be effective on the date falling five clear Business Days after the notification has been received or such later date as may be specified in the notice.

29.3 Receipt of Notices

Any notice given under this Agreement shall, in the absence of earlier receipt, be deemed to have been duly given as follows:

(i) if delivered personally, on delivery;

(ii) if sent by first class inland post, two clear Business Days after the date of posting;

(iii) if sent by telex, when despatched provided the intended recipient’s answerback appears correctly at the start and end of the sender’s telex; and

(iv) if sent by facsimile or e-mail, when despatched.

30. REMEDIES AND WAIVERS

30.1 Delay or omission

No delay or omission by any party to this Agreement in exercising any right, power or remedy provided by law or under this Agreement shall:

(A) affect that right, power or remedy; or 

(B) operate as a waiver of it.

30.2 Single or partial exercise

The single or partial exercise of any right, power or remedy provided by law or under this Agreement shall not preclude any other or further exercise of it or the exercise of any other right, power or remedy.

30.3 Cumulative rights

The rights, powers and remedies provided in this Agreement are cumulative and not exclusive of any rights, powers and remedies provided by law.

30.4 Damages not an adequate remedy

Notwithstanding any express remedies provided under this Agreement and without prejudice to any other right or remedy which any party may have, each party acknowledges and agrees that damages alone may not be an adequate remedy for any breach by it of the provisions of this Agreement, so that in the event of a breach or anticipated breach of such provisions, the remedies of injunction and/or an order for specific performance would in appropriate circumstances be available.

31. NO PARTNERSHIP

Nothing in this Agreement and no action taken by the parties under this Agreement shall constitute a partnership, association or other co‑operative entity between any of the parties or constitute any party the agent of any other party for any purpose.

32. COSTS AND EXPENSES

Each party shall pay its own costs and expenses in relation to the negotiation, preparation, execution and carrying into effect of this Agreement.

33. COUNTERPARTS

This Agreement may be executed in any number of counterparts, and by the parties on separate counterparts, but shall not be effective until each party has executed at least one counterpart.  Each counterpart shall constitute an original of this Agreement, but all the counterparts shall together constitute but one and the same instrument.

34. CHOICE OF GOVERNING LAW

This Agreement is to be governed by and construed in accordance with Indian law.

35. JURISDICTION

Each party agrees that any proceeding, suit or action arising out of or in connection with this Agreement (“Proceedings”) may be brought in the competent courts in the State of Andhra Pradesh and each party irrevocably submits to such jurisdiction. The GOAP consents generally to the issue of any process in connection with Proceedings and to the giving of any type of relief or remedy against it, including the making, enforcement or execution against any of its property or assets (regardless of its or their use or intended use) of any order or judgment.  If the GOAP or any of its property or assets is or are entitled in any jurisdiction to any immunity from service of process or of other documents relating to Proceedings, or to any immunity from jurisdiction, suit, judgment, execution, attachment (whether before judgment, in aid of execution or otherwise) or other legal process, this is irrevocably waived to the fullest extent permitted by the law of that jurisdiction. The GOAP also irrevocably agrees not to claim any such immunity for itself or its property or assets.  

In witness whereas the parties named above have put their seal and signature on this Agreement at Hyderabad on the date mentioned hereinabove, in presence of witnesses

	For and on behalf of Governor of State of Andhra Pradesh
	For and on behalf of Visakhapatnam Industrial Water Supply Company Limited (Concessionaire)

	Principal Secretary to the Government of Andhra Pradesh (Industries and Commerce Department)

Signature:

Name: Sri K V Rao, IAS


	Director in Charge & Authorised Signatory

Signature:

Name: Dr. Anand V Chiplunkar

	
	

	Principal Secretary to the Government of Andhra Pradesh (Irrigation and CAD Department)

Signature:

Name: Dr. C V S K Sarma, IAS


	

	Witness:
	Witness:

	1. 
Signature:


Name:

	1. 
Signature:


Name:


	
	

	2. 
Signature:


Name:

	2. 
Signature:


Name:




